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FOREIGN SEAMAN'S CLAIMS
.  CHOICE OFLAW - FORUM NON CONVENIENS...

In the decades followmg World War II, an mcreasmg number of claims were filed in U S,

. Courts by foreign matitime workers. Many of these claimants Were mjured on foreign vessels in
U.S. waters. In addmon, the acceleration offshore oil exploratron and produetron in the latter part .
of the 20% Century increased the number of claxms by foreign workers mjm’ed in foreign waters on
rigs either registered in the U.S. orulnmetely owned by American corporations The judicralprocess
in meeting these demands on the Judrcral system and the marine mdustry 15 an example of legal
expansion and contracﬁon not only mvolvmg the legal resources of the courts bit the phrlosophrcal
questions regarding the expott of American standards ofhvmgto other natrons The initial approach
was for the courts to retum jutisdiction of the claims filed by foreign mantrme workers; however,
the trend of the courts and Congress has been to lmut the access to United States courts

H

In1953 theU.S. Supreme Court employed seven factorsto determine the validity ofa forergn
seaman’s claim under the Jones Act. Launti.en . I.arsen 345 U.8. 571,73 S.Ct. 921, 97L.Ed.
1254 (1953). These factors were: the law of the flag, the allegiance of the injured party, allegiance ‘
of the defendant slnpowner, place of the eontract, aceessrblhty of the altemative forums, ‘the law of
the forum, and the place of the tort. The Second C’ircuit, in Barthotomew 2 Universe Tanksths,
Inc., 263F.2d 437 (Zd Cn'. 1959), eert denied 359 U.S. 1000, held Amencan law, speclﬁcallythe
Jones Act, to be apphcable to A citizen of the Brmsh West Indres mjuted aboard a Lrbenan tanker
in'U.S. waters, The Court looked beyond the ﬂag of' cenvemence and drscovered the forexgn vessel’s
owWhers were ultimately Amencans Such beneﬁcral ownersldp, the Court I'reld, wes alone sufﬁcxent
to warrant the apphcatron of U S law R

In Hellemc Lines'v, Rhadizzs, 398 U.5. 306 (1 970), the Launtzen faetors were expanded to
include the vessel owner s base ofoperatrons, allowmg a forergn corporatxon 8 nexus wrth the U. 8. X

o become more accenmated The Second Cncmt further wrdened the scope of Jones Aet
Junsdrctron by consrdenng the natronalrty of corporate ofﬁcers and the percentage of voyages
begmnmg or ending in U.S. watets. Mancada V. Lemurm Sthping Corp., 491 F.Zd 470 (2d Ci,
1974). In Antypas v. Compania Maritima San Basilw. S.4., 541 F.2d 307 (2d Cir. 1976), the
Second Circuit held that any U.S. beneficial ‘ownership, meluding the ‘existence of American
shareholders, was sufficient for application of the Jones Act. The Fifth circuit utilized the choice
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of law analysis set forth in the Lauritzen formula to determine if the U.S. maritime personal injury
principles would apply to 2 werker not classified as a seaman; he was'injured in foreign waters
aboard a U.S. flag drilling rig. Coats v. Penrod Drilling Ct}rp.l,ﬁl F.3d 1113, 1118-21 (5th Cir.
1995) concluded that the maritime principles of this cau?ny would apply even if the worker was
not a seaman. A . . . " "

" The most expansive application of Jones Act jurisdiction to date is Fisher v. AGIOS
NICOLAOS V, 528 F.24 308 (5th Cir. 1980), cerr. denied, 454 U.S. 816, 102 $.Ct. 1714 (1981).
In that case the Fifth Circuit allowed recovery for the dea of a Greck seaman who was killed imly
nine days after joining the Greek vesselin this country. The vessel’s “substantial use” of 2 U.S, base
of operations (althougli 1t was the vessel’s maiden vbyage), in 'adcfifion' to bthél' U.s. contéqté, were
used by ‘the Court to justify Jones At coverage, A year late, the Fifth Circuit restricted the

‘apptication of this country’s law in a similar case. in Volyrakis v, i4/ ISABELLE 669 F.24 863
. (5th Cir. 1982), the court nsed the Lauritzen factors and determined that the sole connection with
the U.S. was the location of the injury; ﬁlfthelj, this one factor was il}guf@cient to apply U.S. law.

. s s - ‘L, Y . - . st . o T . ! M
.., Our courts will generally dismiss litigation by a foreign seaman who i8 injured in

' w gl Tt . ‘ o DA 'y o $oa 4 NS LT e,
international waters aboard an ocgatslgoipg vessel flagged and owned in another, countyy. Bhatnagar

v Surrendra Overseas Led., 52 F.34 1220 (34 Cr. 1995). In fact, an injury in,a U.S, port will not

LI
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prevent dismissal if all other factors point to angther country having a more significant interest in

the claim. Haruma v. M/V STAR B, 89'1*".' Supp. 569 (D.S.C. 1998). "fAnother'problem is

.
' '
. H \
»

encountered if a special-purpose vessel such as an oil rig s owned by a U.S, cotporation. Althpﬁgﬁ

choice of law analysis applies to claims 6fnon-blucwater seaman, a d;fferent perspective is required,
The very nature of the vessels involved in these claims is clearly different from traditional blugwétef
ships. A movablerig isoften in one location for years at a ﬁmg, and frequently g;nploys labor from
the adjoinjﬁg éopnn'ies. In many instances the vessels are operated by foreign subsidxanes of
American cogpomiions. The opportunity to ﬁnd sufficient contacts in éupport ofthe appli;:atigl_l: of
forcign law is greater. In Phillips v. Amono Trinidad Oil Co., 63272 82 (9th Cir. 1980), cert,
denied, 451 U.S. 920 (1981), Trinidadian workers injured on a U.S. owned rig off the coast of
Trinidad brought suit in California, The court considered the aflegiance of the workets and their,
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etnploymenit in foreign waters, the placé of thé contract, dnd the base of drilling operations, all of
which were in Trinidad; the result was that the Ninth Cifcuit affirmed the lower court’s choice of
foreignlaw-as'opposed t thé Jones Act and rémanded thie case for farther consideration. The case
Was later dismissed by the trial-court on a forim non conveiiens theoty. Neely v. Club"Med
Managensent Servicés; Tnc.; 63 F.38:166 (3d Cir. 1995) holds that Lauritzen goes to choice of law
and tiot forum non conveniens; it also sefs forth the analysxs to be used jti the event the mJuted pefson
is an American citizen, . : v o '
" Chiazor v Transworld Drilling Co., 648 F.2d 1015 (5th Cir. 1981), cert. denied, 455 U.S:
1019 (1982), irivolves another itistance of a foreign oil Worker‘Being relegatéd fo a'foreign forum
when his ultimate-employer was an Americain corporation. The district éourt held that Nigerianlaw
applied to e death action arising off the coast. of Nigeria on a‘movable ng owried by a Nigerian
subsidiary of U.S. corporation. In affirming the lower court’s decision, the Fifth Cirovit held that
in determining dismissal fot'forim rion coivveniens the f‘actors listed il Gulf"Oil Corp. v Gilbert,
330 U.S. 501 (1947), should be considered. T DeOliveira-v. Delta’ Maritie Drilling, 707¥%.24'843
(5th Cif: 1983), thé Fifth Circuit réversed the lower court’s application of tile Jones Act; and found
msufﬁc'ient ‘toritacts with' the U.S. to warraiit the application of U8, laws - "Fhé' litigation was
" dismissed on ‘the basis of forumi vion convériiens. “OF particulat intétest in this-case is'thie £t that
the district ourt'did net conisidér thefomm ribn Conveniénls issue; yet thie Cotiit of Appbils ordered
a dismissal of the Hijdtion. The Umted $tatés Supreme Court expanded the trial court's discretion
‘dxsmlss foreign- I':mgauon eveit ifa ‘greater burden of prevmlmg is'placed on thé plaintiff by the
forezgﬂ forum.’ 'The exception'to the prindiple is if the law of the fotelgu‘ﬁ)mm 50 thadequate-as
to’prbwde 1o remedy at all, ‘Pipér Aircraft Co. v. Reyno, 45411.8./235, 102'8,Ct. 252; 70 L Bd.2d
. 419(1981). ‘Disinissils on the' basis of forum ridn convéniens'are oftein conditiched ipon thétoving
phirty Wwaiving Ay stafutel of Himitation deferise, meéasured by the-peridency 6f the litigation in the
United States, submitting to the jutisdiction of the foreign couit, not confestig the visé of hateridl
dbtained ini the U.S. Titigation by way of discovery aid agreeing'to satisfy the jildgment, Piper;
supra; Caesar, supra. Query whether such conditional dismissal cah be considered appedlable
“final orders” before all the conditions have been met. Baumgart v. Fairchild Aircraft Corp., 981
F2d 804 (5th Cir.), cert. denied, 509 U.8.973, 113-S. Ct. 2693, 125 L. Ed. 2d 663 (1993), stresses
tlie threshiold question for the trial éourt is the “availability™of a foreign ‘forui and the “adequacy”
of aretiedy. The Fifth Ciréuit cited Piper for the proposition thata d1fferencemthe sibstantivelaw
beétween the competing fomms “should not be given conclumve of even substantial weight in the
Jorum non conveniens mquu'y .Syndicate 420 atLloyd 3 London v. E’arlyAmerican Insurance Co.,

796 F.2d 821 (5® Cir. 1986).
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Similarly, the question of whether federal Jorum.non.conveniens ptinciples can be
applied to a state court-in Texas was raised in Dow Chemical Co. v. Castro Alfaro, 786 S.W.2d,
675 (Tex. 1990), Alfaro held that the doctrinie of forum non conveniens was statutorily abolished
in foreign wrongful desth/personal injury actions under the Texas Constitution, Art. I, § 13 as
reflected in Texas, Wrongful Death Statues, V.T.C.A., Civil Practice & Remedies Code, §§ 71 »301,
et seq. Critics of the decision conclude that it is tantamount to constituting Texas as “the world’s.
foruim of final resort.” The Texas Legisiature subsequently changed this judicial interpretation by
passing a statute giving the trial court some discretion to dismiss a personal injury action or one for
wrongful death.on the. basis of farum non conveniens; however,.the amendment 4in 2003 makes.a
distinction between legal.residents. and plaintiffs who are not, . Tex.. Ciy..Prac,, & Rem. Code
§ 71.051 (1993), amendment sffective August30,1993. . e

.o N N T PR . , .

The Texas open door policy, whether real or imagined, was quickly tested by means.of the
federal Anti-Injunction.Act, 28 U.8.C. 62283, in Chick Kam-Choo " Exxon Corp., 486 U.S, 140
(1988). Jn that case, the Federal District Court decided that, the law of Singapore govemed the
controversy and subsequently dismissed the action on forum: non qonvenlens pringiples. The
litigation was re-filed.in the.state court; The procedure followed, by: Exxon was to seck federal
intervention by means of the Federal Anfi-Injunction statute. .'I'!ia Supreme Court held that the
district. court’s choice .of law determination precluded the application of state law,. and that “an
injunction preventing relitigation of that [the, controlling choice-of-law] mthc state court is within
the scope of the relitigation exception to the Anti-Injunction Aqt!f Jd, 24150, The Court concluded
by holding that the injunction was permissible-for the purpose of p;gventﬁng the application of the
substantive law of Texas, but was.overly broad it denying Texas courts the opﬁomnityto consider
the petitione,r’s’ Singapore law. claims.. The Texas Supreme Court jnitially concluded that federal
Jorum non conveniens. principles preclude state Iaw on the theory of pr_eempﬁon; however, on
rehearing, the initial conclusion was rejected based upon the intervening. United States, Supreme
Coutt decison in Miller-v. Amercan Dredging, . .. o oa '

ety . LI . ‘

On the issue of whether state or fedetal forum non conyeniens principles apply to actions in
federal courtwith jurisdigtion based on diversity, the Fifth Circuit takes the positién that federal and
ot state forum non conveniens rules are followed. This is true even if a case is removed from the
state court to the federal court. Dedguilar v. Boeing Co,, 11 F.3d 55 (5th Cir, 1993) and 47 F.3d
1404 (5th Cir. 1995). Note also Esfeld v. Costa Crociere, 5.P.4., 289 F.3d 1300 (11th Cir. 2003),
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, Tisubseque'n'tly filed a claimina U.S. limi

a decision that held forum rnon conveniens to be issue determinative, but federal and not state

principles are followed in diversity cases due.to the objective of having “an internally consistent,

national set of venue rules.”

Foreign Workers and Forum Selection Clauses

Forum and law selection clauses in a foreign seaman’s employment contract or release are

enforced, even where the injury occurs in the United States. Calix-Chacon v. Golbal Intern. Marine
Inc 493 F. 3d 507 (5* Cir. 2007); The Fifth Circuit previously recognized a forum selection clause
in:‘ the context of an injury to 2 foreign crewmember occurting aboard a foreign flag vessel in the
Mississippi River. Marinechance Shipping, Ltd. v. Sebastian, 143 F.3d 216 (5th Cir. 1998). The
"same result was reached in the context of U.S. litigation commenced by Peruvian survivors ofa
'security worker who died as a consequence of fumigation activities aboard a vessel at Callao. A
release containing a forum selection/law selection clause was signed by the survivors at Callao; they
fation of liability proceeding. The claim was dismissed due
to the forum selection clause in the release. Affam Carriers, Inc. v. Moeykens, 145 F.3d 298 (5th
Cir. 1998). Consistent with the holding of Afram Carriers is MacPhail v. Oceaneering
International, Inc., 302 F.3d 274 (5* Cir. 2002). Also, arbitration clauses contained in employment
contracts between a foreign seaman and his non-U.S. employer are enforceable even if the injury
occurred in a port of this country. Francisco v. M/T STOLT ACHIEV EMENT, 293 F.3d 270 (5™ Cir.

2002).

" THE AMMENDMENT TO THE JONES ACT

In 1982, Corigress passed an afnendmeni' to the Jones Act that severely limits the Act’s

application to foreign oil field workets.

WHEN A FORUM NON CONVENIENS RULING CAN BE MADE

Lid. v. Malaysia International Shipping Corp., 549 U.S. 422(2007).the
al on forum non conveniens grounds

question, a court need not determine

In Sinochem International Co.
Supreme Court held that when a defendant has moved for dismiss

but either personal jurisdiction or subject matter jurisdiction is in

whether it has personal or subject matter jurisdiction before deciding the forum.non conveniens issue.
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*J. LAURITZEN, Petitioner,

V.

. "EVALD JOHANN LARSEN
(345 US-571,-97 L ed 1254, 73 S Ct 921)

A Danish seamaii while tem
a sliip of Daxiish-flag' and regj
ship's arﬁc}s, wri't:te;xd 1; Dan
bers would be gov by;
a Danish union, ofervebichy
injured aboaxd the ship
harbor. In his suit under the J
ment in his favor, proceeding
Danish law applied; ‘'

Respondent brought suit under

the Jones Act on the law gide of tha

District Court for the Southern Dis-.

trict of New York and- demanded i

jury, Petitioner contended' that -
Danish law -was applicable and that;. .

under it, respondent had received.all

of the compensation to which he wax - -

entitled. He. also contested the

court's jurisdiction. Entertaining. -

the cause, the court ruled that Amer.
ican rather than. Danish Taw applied,
and the jury rendered ' verdict of
$4,267.50,, The Court of “Appeals,
Second Eircuit, affirmed.  Its ,de:

cision, at least superficially, Is at |
variance with its own earlier ones -

Y{514) . “
and *conflicts. with one by the New

York Court of Appeals. We grant-
ed certiorari. 4

Denmark has enacted a conéiprq-'-
ons

hensive code to govern the rela

of her shipowners to her seagoing:
labor which by its terms.and inten-
tions controls. this claim, Though it

is not for us to decide, itis plausi-. ..
bly contended that ai] obligations of.

the owner growing out of Danish law
bave been performed or-tendered to
this seaman. The shipowner, sup-
ported here by the Danishi.Govern-
ment, asserts that the Danish law
supplies the full measure of his obli-
gation and that maritinie usage and
international law as accepted by the
United States exclude the, ‘applica-
tion of our incompatible statute.
That allowance of an additional
remedy under our Jones Act would
sharply conflict with the policy and
letter of Danish law is plain from a
general comparison of the two sys-
tems of dealing with shipboard acci-
dents. Both assure the ill or in-
jured seafaring worker the conven-
tional maintenance and cure at the
shipowner's cost, regardless of fault

SUMMARY OF DECISION

porarily in New York, joined the crew of
, owned by a Danish citizen, and signed
ish, providing that the rights of crew mem-
Danish law and by the employer’s contract with
the 'seaman was a member. He was negligently
course of employment, while in Havana
nes Act the courts below rendered judg-
on the theory that American rather than

*

or negligence on the part of any. .

one, But, while we limit; this to the
‘period within which maximum )S-
sible cure can be effected, Farrell v,

United States, 386 US 511, 93 I, ed" -

850, 69 S Ct 707, the Danish law lim-
its it to a fixed period of twelve
weeks, snd the monetary measures
ment is different. The two systems
are in sharpest conflict zs to treat-

ment of claims for disability,. partial .
or complete, which are permanent, or .

which outlast the lizbilf for main-

tenance and-cure, to ‘which. class this -

* claim belongs. Snch4njuries .Dan-
ish law relieves under a state-op-..
erated plan simil?r t? our workmen’s .
*[576] : ,

compensation *systems. Claimy for

such disability are not made against .
the owner hut against the state’sNi- .
rectorate of Insurance Against the
Consequences of Accidents, " They, .
may be presented directly: ‘or,
through any Danish Congulate., They-

are allowed by administrative action,, - . .

not by litigation, and depend. mnot’
upon fault or negligence but only: oy
the fact of injury aud the extent of
disability. Our own law, apart from
indemnity for injury caused by the
ship’s unseaworthiness, makes no
such compensation for such disabil.
ity in the absence of fault or negli-
gence. But, when such fault or neg-
ligence is established by litigation,
it allows recovery for elements such
as pain and suffering not compen-
sated under Danish law and lets the
damages be fixed by jury. In this
case, since negligence was found,
United States law permits a larger
recovery than Danish law. If the
same injury were sustained but neg-
ligence was absent or not provable,
the Danish law would appear to pro-
vide compensation where ours would

not.

D-00006
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SUPREME COURT OF THE UNITED STATES

Respondent does not deny that . .

Danish law is applicable to his case.
The contention as stated in

brief is rather that “A claimant may
select whatever fornm he desires and
receive the benefits resulting from
such choice” and “A ship owner is
Yiable under the Jaws of the forum

. ag the Nation, such statutes have
been comstrued to apply only to
areas and transactions in which
American law would be considered
operative under prevalent doctrines

" of internatio Jaw, Thus, in
. United States v. Palmer (US) 8

Wheat. 610, 4 L ed 471, this Court

where he does business as well as in , o was ealled upon to interpret a stat-
his own country,” This contention -~ -+:° Ly, ute of 1790 (1 Stat 115) punishing
that the Jomes Act provides am op-. - .~ i o w4, 8 certain acts when, coﬁmit& on the
tional cumaulative remedy is b TR R SR high seas by “any person, or per-
_based on any explicit tetms of the, . ... « | ... sons,” terms’ whith, as M, ngf
Act, which makes 1o provision for ", ... Justiee Miyshall ‘observed, are
cases in which remedies bave been . ‘ TR ‘ 58] |
obtained or are obtainable ppder -~ (- Y 0 *“hroad encugh to comprehend ev-
foreiin law. Rather he relies ugon‘ : A ery human being.” But the Court
the Rhteral catholicity of its fex.”. = 7% - determined that. the literal univex-
minology. If read literally, Con- sality of the e;groinib!tinm,.,“mus!: not
gress has conferred an American ] onli[ be limited to cases within the
.right of action which requires noth- jurisdiction of the state, but also to
+ing move than that plaintiff be “any those objects to which the legisla
geaman irh:h shall suﬂ‘esz ﬁsonal. ture intended to apply them™ (p
vinjury e course o em- o rofors ' T
' ployment.” Ithsx;:;:es no explicit - : g31)r::3-'tb!wmmmldp:°t "‘E“l‘;&. e
yequirement that either *the sea~, - - :t“ate“b"%’h‘: "}fl‘e ship of a foréign . = .
man, the employment or the injury . - state on igh seas. . .
have the slightest connection with . . Respondont places great stress . .
© the United States, Unless some . ‘ upon the assertion that petitioner's ..,
H yelationship of one ox. morg : commerce: and contacts with. the ... |
- of these to our national intevest is . ) ~ ports of the United States are fre- ;. ...
implied, Congress has extended oux quent and regular, as the basis for. . .. S
law and opeted our couxts to all. . applying our_statutes to incidentsy. - . {
alien seafaving men injured any: . ) ghoard his ships. But: the virtue:- S
where in the -world in seyvice of = . and utility of sea-borme commerce -

Hes in its uent -and fmpors - . .,

waterexaft of every foreign nation— tant contacts with more than. ong .

2 hand on a Chinese jumk, never,

outside Chinese waters, would not be country. H; to serve some fm-, .
beyond its literal word?ilg. ) mediate interest, the courts of each .
But Congress in 1920 wrote these - ' were to exploit every stich contaet .

all-comprehending werds, mot-on & . . to the kimit of jts power; it is wot"
clean slate, but as a postseript to a- difficult to see that o multiplici of -

. Jong series of enactments governing . conflicting and overlagpm burdens
shipping. All were'enacted with res . would blight inteinational carriage
gard td 2 seagoned hody of maiitime ' " by sea. Hence, courts of
law developed by the experience of . Headnote 10 this and other commer-
Ameriean courts long aceustorned to~ . ‘ cial nations have gemer- .

dealiuc%iwith admiralty problems in ally deferred to 4 non-niational or in-
reconciling our own with foreign in- ternational maritime law of impres-

terests and in accommodating the. sive matyrity ai'd mniversality:

each of our own l those of ~ . . : .
e qur own laws to those has the force of Jaw, not *from extra:

other maritime nations. .
The shipping laws of the Uni territorial veach. of .national laws,

States, sét forth in Title 46 of the ... nor from ahdication of its sovereign
Uniteci States C:de. Lomprisetha , powers by any nation, but from ac-
patchwork of separate emactments, .. - ceptance by common consent.of civ- .
some tracing fay back in ouf Hilstory - ) {lized communities of tules designed
and many designed for particular - to foster amiéable and workable
emergencies. While some have been o compmercial relations. - - .
gﬁeciﬁc in applieation to foreign- - ’ International or :.nanhme.law in
ipping 'and others in being com+. . such matters as this does not sesk -

uniformity and does not purport to.

fined to American shipping, many
/ restrict any pation from making

give no evidence that Congress ad-+

. ' 1
dressed itself ttlo theirdforeigxix appli- - . and al}i;ering its -‘liavtv:r:i%;goverﬁ ity {s.
cation and are in gen-. - own shipping an ry. How-
c Headnote 4 era] terms which lgava "o ever, it aims at stability and order
. their application to be. through usages which considera-
! ( judicially determined from context . . - . tions of comity, reciprocity and

YL and eireumstance. By usage as old long-ranga interest have developed
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to define the domain which each pa- - ¢

tion

Beadnote 11 pjeipal law,
ed to aveid or

.] , .o
conflicts between compéting laws'{;} e ,
and valuing points of - =
contact between the transactior and '

(A3 SFT AN

ascertaining
the states or governments whose

competing laws aré involved. .The " -
.appear to be ar- "« * ¢
rived at from weighing of the gig=:

criteria, in general, a
nificance of one or more onnécting

factors between the shippiiig trans- -
action regulated and theP nftif

claim that our courts have ari

at satisfactory standards or app) .Y"'" ) K

those that they profess with perfect

congistency. But in dealing within- ' '

will clallgl al; itaﬁzvm;“Maﬁg-‘" C
imé law, like our mus: - .
has gitempt- '

1
1

ternational commeree we ednnot he 7

unmindful of the necessity formue., ; ., .
tual forbearance if refaliations are,; . ...
to be avoided; nor should we forget, , .. °

that any contact which we hold suf-
ficient to warrant application.of onr

law to a foreign transaction will log,- .

ically be as strong a warrant for a: .-

foreign country to apply its Jaw to: .-

an American transaction. b e
In the ease before us, ‘two foreign i« -

some commecting’ «

nations ean claim
factor with this tort—Dexmark, be-

cangse, among other reasons%lthe ship "~

and the seaman were Danis nation-
als; Cuba; because the toxtious: con~
duct oceurred and cansed inju

returned to the United States, which

also is the state of the forum. We *°
therefore review the several factors! '

which, alone or in combination, are
generally conceded to influence
choice of Jaw to govern a tort claim,
particulaxly a maritime tort claim:

and the weight and significance aes:

corded them, i

1. Place of the Wrongful Aste— : .

The solution most commmonly ac-

cepted as to torts in our
Headnote 2 municipal and in fter-

national law is to apply
the law of thé place where the acts
giving rise to the liability occurred,
the lex loci delieti commissi, This
rule of locality, often applied to mar-
itime torts, would indicate applica~

tion of the law of Cuba,
Hesduole 13 in whose domain - the
actionable wrong took
place. The test of location of the
wrongful act or omission, however
sufficient for forts ashore, is of lim-

i
Cuban waters. The United $ tes- ' .
may also claim eongaets because the: - .
. » tew

‘ [58 1] eV : . "
seaman had *been hired in and was: . -

%

i
v

2o

Yy gt

bt Y
Ty
"o

,
b

onal in: . - .
terest served by the assertion of aul """ .
thority. It would not be candid to* - .

. prescription or ‘custo

ited applitation to shiphoard torts, -
beca

use of

thority over waters she may navi-

gate. These range ffom ports, har. *""1"

bors, roadsteads, straits, rivers aud
canals which form part of the do-
main of various states, through
bays and gulfs, and that band of the
littoral sea known' as territorial-wa-
ters, over which co

but not upliniited, dégree is con' - '
ceded to the adjacent stafe) It fp- 700

nérol in a large, ™

LI

cludes, of course, the high seagas tg © -

which the ldw was probably settled
and old when Grotius wrote that it
cannot be anyope's ‘property ''and
cannot
discovery, occupation, papal grant,
mO

1584) ' -
*We have sometimes uncompro-

misingly asserted territorial rights, - "‘ S

o1

as when we held that foreign ships -
voluntarily entering our waters be. -
come subject

.
e

be monopolized by virtue of - .

to onr prohibition .. " .

laws and other laws as well, execept- .’ -

as we may in pursuance of our own - -

policy forego or limit exertion of
our power. Cumard 38.5.-Co. v. Mel-
lon, 262 US 10% 124, §

902, 43 S Ct 504, 27 LRA.
This doctrine would geemn to
cate Cuban law for this case.

indi-
Bat

the ferritorial standard is so wnfit- ° -
ted to an enterprise conducted under - -~
many tferritorial rules and under © “ v -

e

none that it usually is ‘modified by

This would appear to be -consistent’ °
with the praetice of Cuba, which ap- .
plies a workmen’s compensation -
system in Krineiple not wunlike ' that
of Demmar

Ting aboard ships of Cuban regis-

to all aecidents ocenr- ©

try® The locality test, for what it -

is worth, affords no support for the
application of Ameriaag Mdw it this

case and probably refers o o

.

Headnote M us to Danish f
ence to Cubh

cide, for neither party urges Cuban
law ag controlling.

2. Low of the Flag.—Perhaps the
most: venerable and universal rulé
of maritime law relevant to our
problem is that which gives cardinal
importance to the law of the flag.

Each state under inter-
Meadnote 15 national law may deter-

mine for itself the condi-.

tions ox which it will grant its na-
tionality to 2 merchant ship, therehy
accepting responsibility Jor it and
acquiring authority over it. Nation-
ality is evidenced to the world by
the ship’s papers and its flag. The
United States has firmly and suc-

i3 prefer:”
uban IawE: . :
though this point we need not de-

7 L ed 894, + .
1806" ..

.-

cedt

the varieties of legal-aus . . ..

. the more constantlaw of the flag. “. .

.. g

D-00008
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_ sovereignty
andnotm se that

" thorlties

. ernment to be dealt

SUPREME COURT OF THE UNITED STATES

cessfully maintained that the regu-~
lm and validity of 2 registration
e queahon

[5
"'This Court has aaid that the Iaw S
- of the flag:supersedes the ﬁerritbrial .
poses of cnm-'_-

Bt‘;nelple, en xqr

1 jurisdiction o personnel of a
smerchant ship, begarise it “is deemed
to be a p

in navigab
,pf anotber soveref

W” On thﬁs principle, we, concedé

a territorjal government involved

tates v. For es§ 289 US, 137, 165~
9 77 L ed 1086, 10937-1095 53 8
580. and cases ! eited Some au-

a ship is oﬂplwtrugﬁvaly & floating

of the flag-state, but apply the .
rf:vlvtof the flag .on the. p;;pp tie.} S
basiz that there mhst be some Jad ... .. -

on shipboard, that it cannot. change

-at every changei of watexs, and ng..

experience shows a better rule than
that of the state that bwns ber.
1t is significant tous herethat the

weight% iven to the enmn averbears. .

?m °§ er cmmec 1ng lithi in tgie-
ermining applicable lav. -,
Court helelp "

iterated in nard.,s . :Co, V. Mel-

* lon, supra (262 US at 128):

“And so by comity it came fo be
generall undemood among cw;l-

< jzed na ons & all matters of dis:

pling and all . thmgs

Headnote 16 done on hoard which af- .,

: feeted pnly the vessel or
those belonging to ber, and did not
involve the peac€ or dignity of the

country, or the *tpanquillity 'of the’ LA

port, s ould Ye left by the.local gov-,
With by the
authoritiés of the nation to which

the vessel belonged 2s the liws of

that nation or the interests of 1ts ‘

commerce should require, . . .

This was but a yepetition .of set~

tled Ameritan doctrine, -

These conmderatidns are'of such °

weight in faver of Daxush and

against American law in this case -

that it must prevail unless some
heavy counterwelght appears

only by the reg- -

"of the territory.of that,,”
Whose ﬂagsxt flies].”

el oy i

: only coneyrrent jurisdiction ef of: [
fenses aboard, dux .ships., -, nited '

tates Vi, | .
Flores, supra (289 .Us at.168), and, . .

L reject, as. a- rather is-, . ..
K chievous fiction,. the .doctxine that..

A

8. Allegimw or Donvicilz of the
Imurad.—-—Unh’l recent times there
or conflict be-.

of the state C&ﬁeh}'ig hens%é er

was a subject, for n&i»!:an
rule, a3 ‘pronpynced by Court
after exhaustive revisw. }of auther-
ity, was {]

or:
E‘ a:té(;b 0 Bd 472, 8 & 531
588,11 § Ct rellfrﬁd y
service under “

duty of all is due. But. alxb.

cach wation ks A Iegx\ﬁm ste in
itants he jed or"dis-

that its natiopaly and nent‘
. inhab Q’“ 3 péima

i any
Act by the fact fhat the wrongful -
nctotyomiss%%eged snged ‘in~

jury toan Americqexé mgzt?n !?:- :gmi. o
’

ci!iary.
the seamans nationality .

%nst that of the ship, for. here.

the two mmd?s v;;t hout vesort to .
fietion. Adinittedly, *respox\dent is .

neither citizen' nor réside ¢ of the. .

United States.. yeet ex- .
amination he aixwereﬂ ;leading.

uestions that he was living in’ Nm:m ’

rk when he joined the Ran
articles whiv:h {1

Wud ehurg,
mark, His presence in New o .'k
was transitory and. eneated no such '

national inteyést in, or du ‘toward., .

him as to justify interven on of
law of one state on the sh:pboard

_of another., * -
4, Aueyzame of ﬂw Defendmt' .

Shipowner—A state ‘s pot de- '
: barred by m{a rule. of
Headuote18 international ‘
govexning' the con uat .
of iis own éitxzens upon.' the high
seag or even.jd. foreiga countries
when the rights of other nations or |
their nationals are mot infringed.” "~

. Skiriotes v. Florida, 318 US 69, 3,

L]

85 L ed 1193, 1198, 61 301:924

Steele v. Bulova Watch

280, 282, ante, 819; 322, 73 s Ct 262,
Until teeent times this factor was
not a frequént oceasion of conflict,
for the nationality of the ship was
that of its oWners

" sign mﬂ Hg‘ ) k1P ‘ H
reu .
Keadnote 11 aamxtter}ﬁthat lns hdmﬁ }

But it i is com-

Rl
e T

D-0009
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mon knowledge that in recent years - .

a practice has grown, particularly

among American shipowners, tp .; .
avoid stringent shipping laws by. .

seeldng foreign. registration. eagerly
offered by .some countries,. %ﬂl‘k‘

courts on occasion have pressed be-

yond the formalities of more or lesg *- - -

nominal foreign regi
foree against A

ation to en-

upon ' them. ?uﬁ hére again the -

plication of Amerfean law in this
case, for it appears beyond doubt':

ality and domieile.

that this owmer is a Dane by ‘hation- PR

5, Place of Contract—Place 6f-
contract, which was New York, g
the faclor on which “respondent” - '
chiefly relies to invoke' American '

law. It is one which often has’
significance in choice of Jaw in
a contract action. But a Jomeg

Act suit is fYor tort, ih which i -
respect it differs from one to en:" " '
force lability for maintendnce and ' ™"

4
sty

Y

cure. As we have said of the lat-'" "

ter, “In ‘the United States thig, [

obligation has heen recognized con:

sistently as an implied ‘provision i{g‘ i N

coniracts “6f marine employmen
Created thus with

created by the Jones Act, in no

sense ig pedicated on the fault -7 -
or negligence of the shigowner.”™ -

flar v, Standard Oil Co. 818 US"

s T et
employmen e labili unlike! "
: thal: for ﬁ'f’demnny ‘or ‘that later"

724, 780, 87 L ed 1107, 1112, 63 S Ot ¢

930; De Zon v.’American Presidént * ° e
Lines, 318 US 660, 667, 87 L ed " i

T
i

1065, 1071, 63 S Ct 814; Calmar '*
8. 8. Corp. v. Taylor, 303 US 525,

527, 82 I, ed 993, 996, 58 S Ct 651 :
But this. action does not; seek to re-'' -

-t

cover anything du¢ under the con- - .

tract or damages for its breach, _
. The place of contracting in this
instance, as i uswal to such con~
tracts, was fortuitous, A seaman '
takes his employment, like his. fun, "

where he finds it; a ship takes on~ |

t

F .

fronted with Such operatioiis, ‘owg:'~n :1: .

; can shigowhers. =« - <"}
the obligations which our law places LT
588} IO LTS .
*utmast Bherality in dieregard of - -
formality does not support ‘the ap- *: . .

Y

i

e

Pt

crew in any port where it needs ™

them. The practical effect of mak-
ing the lex loci contractus govern.

all tort claims during the service' '

would be to subject a ship to a tiul-
titude of systems of law, to put.
some of the crew in a more advan-
tageous position than others, and
not unlikely in the long run to di-
minish hirings in ports of countries
that take best care of their.seamen,

g 4

‘ ‘-‘wlththemnishunion

- BHesdpole 9 den
. Headnole20  *[5ge)

But if contract law is nonethe-
- less to be considered, we face the
+ fact that this contract was explicit

‘that the Danish law and the contract

SRR o T -Ex%pt' as ’fﬂ!’bid“
-Some.public. poli-

oy, tendency of
- the Jaw is. to apply in qoqnytmct

‘matters the law which the par

ties itended to*apply

We are

 awage of rio publié poliéy that would
,'prg\r?int the' parﬁespi?o this contract,
whien ¢o

templaies performance in
a mumﬁfde of t’érpﬁorm Jurisdice-
tions and on the high seas; from so

- Settling upon the Jaw of the flag.

state as their governing code. This

- a¥rangément i§ so natural and com-
N .{ni\tible with the policy of the law
“.. that even in the absence of an ex-
" press provisian it would probably
" -hitve been implied.. The Belgenland,
" 114 US 355, 367, 29 L ed 152, 156,
.6 8 Ct 860; The Hauna, Nielson (DC

NYY) 273 F 171. We think a quite

. different result would follow if the
" Hle thows for e, to appl
‘" ble law; for example, so as apply
':tfore!gn"law to an American ship.

tenipted to avoid applica-

However, at the same time that he
relying on the place of the con.

" tract, respondent attacks the whole

contract as void because
Beadnote21 ‘the” articles do nof de-
geribe the voyage with

. sufficient deﬁnitene;;% within _the
- rule.applied in The Qu
-. 261 P 434, affd Uni tates v
-+ .Westwaed (CA4dth) 266 F 696.. This
. - case dealt with an American ship
- and its holding was.ﬁqggde@ upon a

"he Quégue (DC Va)

ted; States v,

statute originally. ematted jn 1878

.. "and hld by thote soncte ‘that have

dealt with the problém applicable

~ only to American ships. ' The Mon-

tapedia (DC) 14 F 427; The Els-

wick Tower (DCr (a) 241 F 706.

The cantention is without merit.

- We do not think the place of con-

tract is a substantial influence in the
choice between compet-

Headuote 22, ing Jaws to goverm a

maritime tort.

6. I'accessibility of Foreign Fo-
rum.—It is argued, and particularly
stressed by an amicus brief, that
justice réquires adjudication dnder

. American law to save
Headnote 23 geamen expense and loss
of time in returning to

* a foreign forum. This might be a

persuasive argument for exereising

were to econ~ -

.

3

D-00010
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"o action in, a sigter state,

. ot ;necessitate delayed, plr

et

SUPREME COURT-OF THE UNITED STATES

: *(590]

judge a controversy; but it is not
persuasive as to the law by which it
+ ghall be judged. It.ie pointed out,
.. hawever, that the statutes of at least

- one'maritime country (Panama) al-
low suit under its law by injured
seameht only in its own courts, ‘The

-effect of such a provision is doubtful

. in view of onr, holding that such
venue restrictions by one of, the
states of the Union will nét preclude

tate, Tenpessee
Coal,. Iiron & R. Co. v. George, 283
. US. 864, 58 L ed 997, 34 S CE 587,
., LRA1916D, 686. -

. Confining ourselves to the:case in
hand;.we do not find tyis.seaman,dis-
advantaged in obtaining his remedy

. under Danish Jaw from. being in

. . New York instead of Denmark. The
* Danijsh: compensation . system does
olapged,

. expensive and uncertain;. itigation.
It'is .stipulated in . this case that
elaims -may-be made through the

.. Danish Consnlate.  There imqt the

. . slightest: :ﬁowing,t ab, to obtain any
. -yeliefto whith,he is-entitled under
Danish Jaw would require his pres-
,ence, in Denmari or necessitate his
leaving New York. And, even if it
were so, the record indicates that he

S

., + was offered and declined free trans-

3
.

portation to Denmark by petitioner.

7. The Low of the Forum.—It is
urged that, since an' American fo-
rum. Hag perfected its jurisdiction

over the parties and defendant does
miove or less fréquent and yegular

. * businesy within the forum state, it

“t

sholild apply its owri'law td the con-
troversy between thetn. The “doing
business™ which is_enough to war-
¥ant ‘service of procéssthay fall quite

.+ short of the considerations nec-

" eggary to bring extraterritorial torts
to judgmeiit under our law. ‘Under:
.respéndent’s contention, all that is
* necedsary to brivg a foreign trans-
aétion hetween foreigners in foreign
ports ander American law is to be
able to serve Americanh process on
the defenidant. - We have held it 2
denial of due process of law when a

; ‘state of the Unjon attémpts to draw

Py

inta control of itslavw otherwise for-

* . eign controversies, on slight connec-
*{5911

tions, because it is a forum *state.
Hartford Acei.'& Indem. Co. v. Del-
ta & Pine Land Co. 292 US 143, 78
Led 1178, 54 S Cf 634, 92 ALR 928
Home Ins. Co. v. Dick, 281 US 897,
74 L ed 926, 50 § Ct 338, 74 ALR

701, The purpose of a

"a' discretionary. *jurisdiction to.ad-

Headnote24 conflict-of-laws doctrine
. is to' assure that a case
will be treated in'the same way un- .
der the appropriate law regardless

of the fortuitous ecircumstances ;

which ‘often determing ‘the forum.
Jurisdiction of maritime cases in all
.eountries. is go wide and

Headnote 25 . the nature of its:subject " . R

.matter so far-flung that.

there would be no.justification for . '
the "

;xlb%r%ng the law. of 'gdlct' ve
ust hecause loeal jurisdiction,
parties is obtainé{la. T

It is pointed out that our statute
on limitation of shipowner’s lability
yvhieh foxmerly applied in forms to

‘any vessel" was. applied bg omr
ence,

courts to foreign causes.

it is argued by analogy that “any

seaman™ should be construed so to

apply. But the situation isinverfed. . -

e limitation-of-liability statute

was construed’ fo thus apply only .

against those who had chosen to sng

in our cqurts,_gn foreign transac- -

\ fl “! . . ¥ ) R
faecause'_la *law of the.forum -
_is applied 1o, plaintifts who, volin=,!
* tarily is

tions.
submit, themselyes to

the forum wpon thyse who. do

oux practice into harm.
of all other maritime’ . nations,”
while the appli

world.

-

‘- ,.Q‘l :l

*

ndim;.
argument for imposing the law of . "

Pt

not. Furthermore, this ﬁ;‘gﬁlichi:ioi’r“* L

of the limitation on, Hebility brought " -
ooy ich EhAE:

ion of the Jones "

Act here advocated, would bring us .

into conflict with the warifime™ ™

This review of the connecting fac- '
tors which either maritime law or

our municipal Jaw of conflicts, ye-

gards as significant in determining.

the law applicable to a claim of ac-
tionable wrong shows an over-

whelming preéponderance in favor :hi .

Danish law, The t%arﬁqs; are bo

Danish subjeects, tiie . events - took
place on a Danish ship, ndt within
our territorial waters. Against

these considerations is only the fact

that the defendant was served here

with process and that the plaintiff

signed on in New York, where the
defendant was engaged in. our for-
eign commerce, The Jatter event is
offzet by provigion of his contract
that the law of Denmark should gov-

ern. We do not question

Meadnote26 the power of Congress

to condition access to
our ports by foreign-owned vessels
upon submission to any Tabilities it

-

L)
SN
v
'l
-"‘
e

D-00011
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Act to intértens
and their-ovn law because of:actsion .
a foreign ghip o} in._our walers.
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gting th:i".’fox\fes J"‘; ‘
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V. e

Te; .
candid and bmhabpeal‘iﬁmde y e

respondent an
extgnna the lmiv tgihis S‘i}{:‘gatidn asa -

of ,.a,i 2 ship op-.,
mpe g&aavml:-

gence. is é 'n'te'rest of all seam
e T
‘ ”Nor- rdo we:

inqun'e wl clr &rdm wﬁmnthq

grater or
fument is misaddréssed. -
ﬂ“‘““” WOuld ‘be ,within the .
pmpxie fes if, add ressed,
to Consress. Corinael fani ha'i* with "
the traditionalattitnde of ‘this Coust.+
in marifime matters couid umt havq
intended it for ys.. . e
The judgmént below is reve
and the éause remanded to Dis
Court for proceedings consistent
hierewith,, .
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| PIPER Aﬁ;cmii‘i"bommm. Petitioner,
" v -

GAYNELL REYND Personal Representative of the Estaﬁe of William :
Fehilly, et al. (No. 80-848) .

3

N
HAm'zm,.L PROPELLER, INC, Petitioner;
ooy

GA’!NEI.L REYNO, Persondl Reprsentnme of the ] Eshta o{ Wilbam
,Yr!'# al. {No. 80-883

~ -“8—-701-Ed2d419.1ozsct...-' '; i

-t

v

L S QWA t
ommor{i OE'THE'_c‘ﬁﬁl';‘l‘. -

' . [454 U8 zss}
Justiqe

Jand. Respondent, acting as repre-

" gentative of the estates of several

Scottish citizens killed -in the acci-
dent, brought wrongful-death actions
against petitioners that were ulti-

mately transferred to the United

States District Court for the Middle
District of Pennsylvania. Petitioners
moved to dismiss on the ground of
forum non conveniens. After noting
that an alternative forum existed in
Scotland, the District Court granted

their motions... 479 F Supp 727

(1979). The United States -Gourt. of .

Appeals for the Third Circuit re-

versed. 630 F2d 149 (1980). The -

Court of Appeals’ baged its decision,”
at least in part, on the ground that
dismissal is automatically - barred -

kall deliveied the' o
‘opmion of the Court. .

[1a,2é]'1‘heseeases~anseoutot‘an'%
air crash that'took place:in Seef '

o 'mwso-.wandao—ass]

where the law of the alternative: . - -

forum is less favorable to the plain-,
tiff than the law of the forum chosen
by the plaintiff. Because we concludg

that the possibxhty of an unfavora- -

ble change in law should not, by :
itself, bar dismiissal, and"be¢ause we '
conclude that the Dtstrict Court did"~
not otherwise abuse its discretion,
we reverse,

ot

'Aztemwas,man

. .
’ L]

« - . .
3 H . t

Arguedoéwier 14,’193:&’. Decided Deeember&:lssl. T, e

t“‘"

In July 1976 a Small commereial
aircraft. mhed in the Scottish hxgh-,

lands diring the eourse of d charter...u- f_
ﬂlght from v o " ", L i

[45408299] .

«  Blackpool to Pexth. The

pilot and five passengers were killed
instantly. The decedents were all
Scottish subjects and residents, as
are their heirs and next of kin.
There were no eyewitnesses to the
accident. At the time of the crash

the plane was subject to Scottish air
. traffic control.

The aircraft, a twin-engine Piper
ufagtured in Pennsyl-
vania by .pétitioner Pipér Aircraft’
Co. (Piper). .. The propellers were
manufacitured in Ohio by petitioner .
Hartzell Pr%#eller, Iinc. (Hai‘tzéll) At
the time of, the crash’ the dircraft

was registered in Great; Britain.and,
was owned and -maintained by Air

Navigation:.and ‘Trading ‘Co., Ltd

(Air Navigation). It-was operataed by

. McDonald Av:atlon, Ltd, (McDon-.

ald), a Scottish air taxi service, Both .
Air Navigaiaon and McDonald were
organized in the United Kingdom
The wreckage of the plane is now in
a hangar in Farnsborough England.

p ~ o033
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The British Department of Trade
. investigated the accident several
months after it occurréd, A prefimi- : =~
nary report found:that the plane -

crashed afier developing a spin, and . .

suggested that mechanical failure in

the plane or the propeller wes re< . '¢ .«
sponsible. At ‘Hartzell's: request; this ™~ "~ .+

report - was reviewed by a. three- .

member Review Board, which helda ™'

9-day adversary hearing attended by

all interested parties. The Review' "-.
Board found ne evidence of defective ' -
equipment and indicated 'that pilot ~ '

error may have contributed to the” -
accident. The pilot, who had’ ob- -
tained his commetcial pilot’s license /¢
only three inonths earlier, was fiying "
over: high ground at an’ altitude con-
siderably lower than the minimum .’
height required
operations manual,

' In July 1977, a Califonia probate’
court appointed respondent Gaynell

.Reyno administratrix of the estate§: ™

* of the five passengers. Reyno is not ‘-
relaied to and'doés not know any of
the decedéiits or their survivors; she' .
was a legal secretary to the attorney

who filed this lawsuit, Several days. ...

after her appointinent, i{eyno com-
menced separate wropgful- -

[454 US 240], T

death ac-

tions against Piper dnd
the Superior Cowrt of California,
claiming negligence and strict liabil-
ity.! Air Navigation, McDonald, and

1. Aveo-Lycoming, Inc., the mapufacturer of
the plane's ongines, was also named as a
defendant, It was subsequently dismissed
. from the suit by stipulation,
2, The pilot's estate has algo fled suit in the .
United Kingdom against Air Navigation, Me-
Dinald, Piper, and Harizell,

3. See Affidavit of Donald Jan Kerr Mac-
Leod, App A19 (affidavit submitted to District
Court by, petitioners describing Seottish Jaw). o
Suits for damages are governed by The Dam- e
ages (Scotland) Act 1976. . :

ot

Ol

by his company’s ' "

Hartzell in ™ ~

the estate of the pilot are not parties
g tilil"‘iry litigation. Tl}i;esum'vors of
e five passenigers Whose estates gre”
represented by Reyno filed -a sepa-
rate action in the United Kingdom. .
against Air Navigation, McDonald,
and the pilot’s
didly admits .that the action against- .
Piper and-Hartzell was. filed in the .
United States becanse its. laws re- :

garding liability, ecapacity to sue,

and damages. are more favorable to ..
her position than are those of Scot-

. land. Scottish law does not recognize " * ... -
strict liability in. tort. Moreover, it -
permits wrongful-death actions only ..
when broughit by .a decedent’s rela-.. ..

ot

.
Y i1

tives. The relatives may. sue only. for ,

“loss of support and society.” e

was removed to the' United States "

estate Reyno can-: @

A

District ‘Court for' the ‘Céfifral Dis: " .

trict of Californid. Piper* then moveq = -
Unitef] ‘States' -~

for transfer 1o the
District Court for the Middle District «* -
of Pennsylvania, pursyaiit to 28 GSC - - -
§ 1404(2) [28 UBCS § 1404())# Hart-
zell moved to disiniss for lack of -
personal jurisdiétion, or in the alter-’
native, {0 transfers In December .
1977, the District Court quashed ser- -
vice on ' B
. (454 US 241) L
-Hartzell and transferred the: :
calse to thﬁ Midd‘lle Dis:;-ictof Penn-
sylvania. Respondent then proper
served process on Hartzell. v ly
. . '

4. Section 1404(a) provides: “For the conve-
nience of parties and witnesses, in the jnter-
esh of justice, a district court may transfer
any civil action to any other district or divi-, -
sion where it might bave been brought.”. B

5. The District Court concluded that it -
could not assert persomal Jurisdiction over
Harmill consistent with dwe process.  How-
ever, it decided not to dismiss Hartzell be-
cause the corporation woiild Jbe atenable to
process in Pennsylvania,

i

D-00034
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B

In May 1978, after: the suit had " -
been transferred, both Eartzell and -2~
Piper moved to-disniiss the actionop. : -
the grourid of forum non’ conveniéns. ¥
The Distitict Court granted these mo-.":
tions in-October 1979, It relied-on.. .’
the balaricing test set forth by this- -
Court in Gulf Oil Corp. v Gilbert, .-~
330 US 501, 91 L Ed 2d 1065, 67 8+ "¢ .
Ct 839 (1947), and its companion--
case, Koster v Lumbermens Mut.

“

S

Cas. Co,, 830 US 518, 91-L Ed 1067, 7 ° =

67.8 Ct 828-(1947). In those’ deci-s' Fe
Sibns, the ‘Court stated tha't“‘a‘plain—-' 4
tif’s choice of forum shiould rarely” @ ° "

be ‘distiirbed, However, ‘when aii ak™ Lo
ternative forum has jirisdiction f6 * "
+ hear the case, and when trial in the,.
chosen forum would “establish . . ...

oppressiveness and vexqﬁogi toade . .. -
fendant;., . ,.out of all proportim.to .. ..

plaintif’s convenience,” or when the.

“chosen, forym. [is] inappropriate be .. .
cavise of considerations affecting the .-

court’s own ;administrative and legal ...

problems,” the court may, in the .. -
exercige of its sonnd discretion, dis-: . .. -

miss the case. Koster; supra,. at 524,

91 I Ed 1067, 67 S Ct 828. To guide ', -

trial court discretion, the Court pro-
vided a hist of “private interest fac-
tors” affecting the. conveniericé, of
the litigants, and a list of “public’
interest factors” affecting the conve-
nience of the forum. Gilbert; supra, '
at 508-509, 91 L Ed 1055, €7 S Ct
8395

6. The factors pertaiiing to thé private ' °

interests' of the litigants included - the “reld-"

bility of compulsory progess for attendance of
unwilling, and the cost of obfaining atten-

dance of willing, witnesses; possibility of view

of premises, if view would be appropriate to '

the action; and- all other practical 13
that make trial of a case easy, expeditious’
and inexpensive.” Gilbert, 330 US, at 508, 91
L B4 1055, 67 S Ct 839, The public factors
bearing on the question included the adminis-

- tive ease of access to sources of proof; availa- .

[454 US 242}

After describing our decisions in
Gilbert and Koster, “the - District.
Court analyzed the facts of these
cases. It.began by observing that an
alternative forum, ‘exi

existed in Scot-. .

land; Piper and Hartzell had agreed,

to submit to. the jurisdiction of the
Scottish courts and to. waive any .
statute of Iimitations .defense that

might be available. It then stated
that plaintifi’s choice_of forum was -
entitled to little. weight. The court
recognized .that a_plaintif©s .choice
ordinarily | jal ¥
ence. 1t noted, however, that Keyno
“ig a repregentative of foreign citi-

sens and residents seeking & forwdi '’

§

in the United States because of the’

. more liberal fules concéfing prod-."

ucts liability” law,” and that

;!
.

degerves substanﬁai defer-;" ( o

s s T

REELES
S

k.
’
" &

vt

courts have been less solicitous when * ™
the plaintiff is not an American- eiti-. ,
zen or resident, and partiewlarly . "

when the foreign citizens seek fo -

rules provided for the protectipn of

* citizens and residents of the United

States.” 479 F, Supp, at 731

. benefit from the more Jiberal tort™

The District' Cotiri next exdmined

vate interests of the litigants, and
determined . that these factors

strongly pointed towards. Scotland as

the appropriate forum. Although evi- -

dence concerning the, desigh, manu-

. several factors relaiing to the pri-

trative difficulties flowing from court con-

gestion; thie “local interest in having -

controversies decided at home”; the intérest
in having the.trial of a diversity case in a
forum that is at home with the law that must
govern the action; the avoidance of unneces-
sary problems in conflict of Jaws, or in the

application of foreigi Jaw; and the un

of burdening citizens in an unrelated forum ,

with jury daty. Id., at 508, 91 L Ed 1086, 67
Ct 839, ‘

;{. o

PR
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facture, dnd téstin“géf‘ﬂie pline m. :-.;. .

propeller is located in the United

States, -the connections with Scot-

land are otherwise, “overwhelming.”
Id., at 782, The xeal parties in inter-
. est are citizens of Scotland, as were
all the .decedents. Witnesses who
could: testify regarding the mainte-
nance of the aircraft, the training of

- the pilot, and the investigation of

the accident—all essentia) to the de-
fense—are in Great Britain. More-'

over, all witnesses.to damages are -

located in Scotland. Trial would be
aided by familiarity with Scottish

topography, and by easy access to'’

the wreckage. '
The District Court reasoned that:

because crucial witnesses and evi-: Y

dence were beyond the reach of com- °

pulsory process, and because the de-
fendants would not be able to im-
Plead potential Scottish third—party‘_
defendants, it would be “unfair to
make Pipér and Hartzell proceed ‘to
trial in this forum.” Id., ]
* [454 US 243] "

_at'733. The

survivors had brought separate ac- :

tions in Scotland against the pilot,
McDonald, and Air Navigation, By

would be fairer to all parties and’ , '

less costly if the entire case was
presented to one jury with available

testimony [from all relevant wit- |

nesses.” Ibid. Although the court

&

recognized that if trial were held in B

the United States, Piper and Hart-

7. The District Court explained that incon-

sistent verdicts might result if petitioners.

were held liable on the basis of strict Hability

here, and then required to prove negligence

in an indempity action in Scotland, Moreover,
even if the same standard of Liability applied,
there was a dunger that different Jories would
find B:;igill‘m'&nt facts and produce inconsistent
results,

8. Under Klaxon v Stentor Electric Mfg. Ca. -
313 US487,85LE¢!1477, 61 8 Ct 1020

(1941), a court ordinarily must apply the
choice-oflaw riles of the State in which it
sits. However, where a case is trancferred
pursuant to 28 USC §1404(a) [28 USCS
§1404(a)],

it must apply the choiceoflaw -

‘,v

tion actions against the Scottish de-

fendants, it believed that theré was

3: significant risk of inconsistent .ver.
icts.? .

the relevant public interests also
pointed strongly towards dismissal,
The court determined that Pennsyl-

The District Court concluded that'

zéll could file indenttity oF sortiibis — ——

vania law would apply to Piper and: .

Scottish law to Hartzell
were fried in the Middle District of

Pennsylvania? As a result, “tcial in.c. .. :

this forum would be hopelessly com-
plex and confusing for a Jury.” Hd,
at 734. In addition, the ¢ourt noted
that it was unfamiliar with Scottish

law and thus would. have to rely ' '
upon experts from that country. The .

court also found-that the trial would
be enormously costly and tiime-con-
suming; that it would be unfair to
burden citizéns with
the Middle District

HB4US 244} 0 - o .

+ "t ri.of Pennsylvania

has little connection with the contro-- . -
versy; and that Scotland has:a sub-- . .

stantial interest in. the outcome’ of
the litigation, o "

In opposing the motions to drs-
miss, respondent confended that dig,. ...

-missal would be unfair

jury-duty w_‘l}e:f :

Ko ®

tish law was less favorgble, The Dis-

!

rales of the State from which the case was:-
transferred. Van Dusen v Barrack, 376 US
612, 11 L Ed 24 945, 84 S Ct 805 {1946).
Relying on these two cases, the Distriet Court .
mncll;ded tll;at Calli,fiomia chzice-oﬂaw] rules
wouid apply to Piper, an Pennsylvania
choice-oflaw rules would .apply to Hartzell. It
farther concluded that’ California applied a
“governmental interests” analysis in resoly-
ing choiceoflaw and that Pennsyl-
vania employed “significant contracts” anal-
is. The court used the “governmental inter-
ests” analysis to determine that Pennsylvania

Linhility' rules would apply to Piper, and the .

“sigmificant contacts™ analysis to determine
gat sﬁoﬂish Liability rules would apply to

D-00036
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trict Court explicitly’ rejected this -
claim. It reasoned that the possibil-

jty that dismissal might lead to an

unfavorable change in the law did "
not. deserve significant weight; any -
deficiency in the foreign law was a -~

“matter to be dealt with in the for-
eign forum.” Id., at 738,

C
On appeal,
Court of Appeals for the Third Cir-"

_cuit reversed and remanded for trial. -+
_"The decision to reverse appears to be..=... "

based on two alternative grounds.

First, the Court held that the Dis- -

@

the United States . : -

trict Court dbused its discretion in

conducting the Gilbert analysis. Sec- -
ond, the Court held that dismissal. i

never appropriate where the law of. .-
- the alternative forum is less favoras :.w
_ble to the plaintiff. '

The Court of Appeals began its ;.
review of the District Court’s- Gilbert

analysis by noting that the plaintiff's
choice of forum deserved substantial
weight, even though the real parties :

in interest are nonresidents. It then .-

rejected the District Cowrt’s balanc- . *

ing of the private interests. It found

that Piper and Hartzell had failed
_adequately to support their claim-' °

that key witnesses would be unavail- """

able if trial’ were held in the United -

States: they had never specified the
witnesses they would call and -the
testimony these witnesses would pro-

9. The court claimed that the risk of incon-

sistent verdicts was slight because Pennsylva-
nia and Seotland both adhere to principles of.

res judicata, .

Distelet. Court that California choice-of-law

rules applied to Piper, and that Pennsylvania ©
choice-oflaw rulés applied to Hartzell, see fi's- .

8, supra. It did not agree, however, that Cali-
fornia used a “governmental intdre

10, The Court of Appealé agreed with' the K

sis and that Pennsylvania used a “significant

contacts” analysis. Rather, it believed that : -

both jurisdi

flicts” test. Applyin
Jthat Ohio and Pennsylvania had a greal
policy interest in the dispute than Scotldind,
and that American law would apply to bdth
Piper and Hartzell. .

ictions. employed the “false con-

T R e

.

g this test, it concluded:
afer

[ -

s

" a-nal&_ ' ‘" _.‘

. tion of the suit

vide. The Court of Appeals gave lit-
tle weight to the fact that Piper and
Hartzell would not be able to im-.
plead potential Scottish - third-party:
defendants, reasoning that this difi--
culty would be “burdénsome” but

not “mnfair,” 630 F2d, at 162° Fi- -

pally, the court stated that resolu-

. [d54 US 245) . '
would not be signifi-
cantly: aided by familiaxity with

Scottish topography, or by viewing

the wreckage.

" The Court of Appeals als;: rejecte«i’
the District Court's analysis of the.

public. interest factors. It found that

the District Court gave undue em-.

phasis to the application of Scoftish

law: * ‘the mere fact that the court
is called wpon to determine and ap-

ply foreign law does not present a ,
legal problem of the 'soxt which |~
would justify the dismissal of a case.., - .
otherwise properly before. the, . ..

court.’ " Id,, at 163 (quoting Hoffman

v Gobberman, 420 F2d 423, 427 CAS""
1970). In ahy event, it believed that™ "7
Scottish law need not be applied. " *
After conducting its own“chioick-of:*" "

v

law analysis, the Court of ‘Appeals

determined that American. law .

would govern thé actiohs' dgainst

both Piper and Hartzell®® The same .

choice-of-law analysis apparently led

it to conclude that Pennsylvénia and = -

Ohio, rather than Scotland, are the

jurisdictions with the greatkst policy -

interests in the dispute, and that all-
other public interest factors favored
trial in the United States.”

11, The court’s reasoning on this point is
. somewhat unclear. It states: .

*“We have held that under the appiicable .

choice of Jaw rules Pennsylvania and Ohig
. are the jurisdictions with the greatest policy
interest in this dispule, It follows that thé

other public interest factors’ that,'shquld be -

considered undei the Suprome Court cases of

, Gilbert and Koster favor frial in this country .

rather than Scotland.” 630 F2d, at 171.

The Court of Appeals concluded as part of its
choice-of-law analysis that the United States
had the greatest policy interest in the dispute.
See n 10, supra. It appavently believed that
this conclusion necessarily implied that the
forum non conveniens public interest factors
pointed towards trial in the United States.

“
e &
-
.
’

" .
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In any event, it appears that the. . "

Court of Appeals would have re-

versed even if the District Court had: ..

properly balaiiced the pablic” and": "« -

" private interests. The court stated: .

{1}t is apparent that the dismissgl.*
would work a ¢
cable Jaw so that
strict liability claim would be
eliminated from the case. But ..
a dismissal for forum non conveni: .|

‘should not, despite

. :5'1 ‘_"“‘

DX
At .
LR i T
hange in the appli-.- ..
the plaintiffs.. -
...;"',.‘,:.‘..:”_

g

[

L

ens, like a statutory transfer, . ,, .
its conve-, ..

nience, result in a change in the,,. . ...

I

applicable law.’ Only when Ameri-, .., i

can law is not applicable, or when

Ny

the foreign jurisdiction would, as " '~ *

matter of its own
give the plaintiff the

here,
630 F2d, at 163-164 (footnote -

omitted) (quoting DeMateos v Pex=/! * e :
aco, Inc, 562 F2d 895, 899 (CA™" '~

1977), cert denied, 435 US 904, 55

In other words, the court decided
that dismissal is antomatically
barred if it would lead to & change
in the applicable law unfavorable to
the plaintiff.

[3a] We granted certiorari in these
cases to consider the questions they
raise concerning the proper applica-
tion of the doctrine of forum non
conveniens. 450 US 909
338, 101 S Ct 1346 (1981).12

12. We granted certiorari in No, 80-848 to

consider the question “[wlhether, in an action _

in federal district court brought by foreign
plaintiffs against American defendants, “the
plaintifis may defest a motion to dismiss on’
* the ground of forum non convenjens merely
by showing
the district court g more. favorable to them -
than the
courts of their own nation.”
tiorari in No. 80-883 to consider the question
whether “a motion to dismiss on grounds of
forum non convenfons [should] be denied
whenever the law of the alternate forum is
. less favorable to recovery than that which
would be applied by the district court.”
In this opinion,

We granted cérs |

infra. Since we conclude that the Court of |
Appeals erred, we then consider its review of

, 67 L Ed . -

<y

L Ed 2d 494, 98 S Ct 1449 (1978), ",

P
I

cally bars dismissal. Part II, . -

i o
that the substantive law that '° v
wauld be applied if the case were litigated in- " °

law that would be applied by the * .

!

choice of law, ;" i
benefit of the .| * ." ™
claim’ to which she is entitled’ '* -
would dismissal be justified.” "

“uy

L
Ao

URT

I' REPORTS

[454 US 247]
I

1b] The Gourt of
holding that plaini
motion to dismiss on :
forum non . conveniens merely by
showing that the substantive law
that would be applied in the alterna- .
tive forum is Jess
plaintiffs than that of the present
forum, The possibility of a change in
substantive Jaw should ordinarily .

the ground of

ot be given conclusive or even sab- .
stantial weight in the forum non'-.:...

conveniens inquiry.

We expressly
adopted by
our decision
v Paterson Steaniships, Ltd., 285 US
413, 76 L Ed 837, 52 S Ct 413 (1932),
That case arose out of a collision
between two vessels in American *
waters, The Canadian owners of
cargo lost in the accident sued the
Canadian owners of one of the ves.
sels in Federal District Court, The
cargo owners chose an Americin
court in large part because the reje-

vant American liability rules were. -
more favorable than the Canadian: . -

rules. The District Court dismissed
on grounds of foram non conveniens,
The plaintiffs argued that dismissal

' Wwas inappropriate because Canadian

laws ‘were less favorable to them,
This Court nonetheless affirmed:

1

the District Court’s Gilbert analysis to deter- "
mine whether dismissal was otherwise appro-
priate, Part- II%, infra. We believe that it is
necessary to discuss the Gilbert analysis in
order to properly dispose of the cuses.

[3b] The questions an which certiorari was
granted are sufficiently broad to Justify our
discussfon of the District Caurt’s Gilthert anal-
ysis, Howaever, even if the issues we discuss in
Part IT are not within the bounds of the
questions with respect to which certiorari was
granted, our consideration of these isgues is
not inappropriate. An order limiting the
grant of certiorari does not operate as a juris
dictional bar, We may consider questions out-
side the scope of the limited order when
resolution of those questions ig necessary for
the proper disposition of the case, See Olm-
stead v United States, 277 US 438, 72 L B4

less v Furland, 293 US 67,79 L Ed 202, 55 §
Ot 42 (1934); Redrup v New York, 386 U3 767,
18 L Ed 2d 515, 87 5 Ct 1414 (1967).

Court of A Serredin : .
' ﬁ%&efeat a- "~

favorable to the -

rejected the position ., '_
the Court of Appeals in, - "
in Canada Malting Co., .*

o

L
t

P
.

i,
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- Bowring, Jones & o
US 515, 517, 74 L Ed 1008,50 S Ct

PIPER AIRCRAFT CO. v REYNO

454 US 285,70 L, Bd 24 419,102 5C 262

“We have no occasion to enquire
by what law the rights’of the par-
ties are governed, as we are of the

opinion

454 US 248) '
.. that, under any view of
that question, it Jay within the
discretion of the District- Court to
decline to assume jurisdiction over -
the controversy. . . . ‘[TThe court
will not take cogmizance of the -

case if justice would be as well . .

done by remitting the parties to .
their home forum.'” Id., at 419-. .

o 76 L Bd 8%, 62 8 Ct 418, .

(quoting Charter Shipping Co. v

Tidy, -Ltd., 281

400 (1930).

The Cowrt further stated that .
“[tJhere was no basis for the conten-
tion that the District Court abused
its discretion.” 285 US, at 423, 76 L

of Canada Malting, Indeed,
[454US249] . by hold-
ing that the central focus of the
forum non conveniens inquiry is con-
venience, Gilbert implicitly recog-
nized that dismissal may not be

barred solely because of the. possibil- .

ity of an unfavorable change in

law.* Under Gilbért, dismissal will.

ordinarily be appropriate where trial -

in the plaintiff's chosen forum jm- -

poses a heavy burden on the defen-
dant or the court, and where the
plaintiff is unable to offér any spe-

cific reasons of convenience support-

ing his choices If substantial weight -~

were given to the possibility' of an
dismissal: might be barred even”

plainly inconvenient. -

The Court of Appeals’ decision.ié:i"f:.; L
-inconsistent with this Court’s earlier”, . .

L

Y

]
RS

‘where trial in the chosen forum'was " -

s

LR 2E

unfavorable change in Jaw, however, ™™

y

Ed 837, 528 Ct 413. . Lo forum non conveniens .decisions, in
y [4] It is true that Canada Malting - .. -~ another respect. Those decisions -
I, was decided before Gilbert, and that- ... have repeatedly emphasized the: - =" ..,
P;‘;% the doctrine of forum non conveni- + , ° need to retain flexibility. In Gilbert, (
,{ " ena was not fully crystallized until - . . , : o
. our decision in that case.® However, - »

Gilbert in no way affects the validity -

13. The doctrine of forum non mhveniensr :

has a long history, It originated in Scotland,
see Braucher, The Inconvenient Federal Fo-
rum, 60 Harv L Rev 508, 909-811 (1947), and
became part of the common law of many

States, see id., at 911-912; Bluir, The Doctrine. -

of Forum Non Conveniens in Anglo-American
Law, 29 Colum L Rev 1 (1020). The doctrine
was also frequently applied in federal admi-
.ralty actions. See, e.g., Canada

The Doctrine of Forum Non Conveniens As
Applied in the Federal Courts in Matters, of

Adivalty, 35 Cornell 1Q 12 (1949). In Wil- .

liamstreenBay&Wesme.Co.,BZBUS.

549, 90 L Ed 311, 66 S Ct 284 (1946),-the: :..

Court first indicated that motions to dismiss

on grounds of forum non conveniens could be .

made in federal diversity actions, The doc-
trine became firmly established when Gilbert
and Koster were decided one year later.

In previous forum non conveniens decisions,.
the Court has left unresolved the question
whether under Erie R. Co, v Tompkins, 304

US 64, 82 L Bd 1188, 58 8 Ct 817, 11 Ohio, .
Ops 246, 114 ALR 1487 (1938), state or federal . -,
law of forum non conveniens applies in a .

Maiting Co. v. ..
Paterson Steamships, Ltd; see ‘also Bickel, . | -

Tiversity case, Gilbert, 390 TS, at 509, 91 L.

" Ed 1055, 67 S Ct 639; Koster, 330 US, at 529,

91 L Ed 1067, 67 S Ct §28; Williams v Green
Bay & Western R. Co,, supra, at/551, 558-559,
90 L, Ed 311, 66 S Ct 284, The Court did not
decide this issue because the same result

would have been reached in each case under. .

federal or state law, The lower courts in these

cases veached the same conclusion: Pennsyl-,

>

vania and California law on foram non.conves. |

niens dismissals are virtually identical to fed-
era) law. See 630 F2d, at 158. Thus, here also,
we need not resolve the Erie question.

14, See also Williams v Green Bay & West-

ern R. Co., supra, at 555, n 4, 90 L Ed 311,66

S Ct 284 (citing with approval a Scottish case

that disrissed an action on'the ground of
forum non convenjens despite the possibility
of an unfavorable change in law).  ~

15, In other words, Gilbert held thet dis-

missal may be warraited where a plaintiff
chooses'a particular forum, not because it is
convenient, but solely in order to harass the
defendant or take advantage of favorable law.
This is precisely the situation in which the
Court of Appeals’ rule would bar dismissal.

D-00039
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' the Court refused to identify specific

circumstances “which will J"S%? e%h.,_ .
" O oo

require either grant or den:

remedy.” 330 US, at 508, 91 L Bd

.Koster, the Court rejected the con--
tention that where a trial ‘would
involve inquiry into the internal af-
faiig of a 3
missal was ' always appropriate.
“That is one, but only one, factor
which may show convenience” 330

1055, 67 S Ct 839, Similarly, in

US, at 527, 91 L Bd 1067, 67 S Ct .

828. And in Williarns v Greén Bay & .
Western R. Co,, 326 US 549, 567, 90.

L Ed 311, 66 S Ct 284 (1946), we. .

stated that-we would not lay down a’

rigid rule to govein discretion, and . ...,
that *[elach case turns on its facts:" S

If central emphasis were
454 US 260)

placed on

any one factor, the forum non conve-

niens doctrine would lose much of

the very flexibility that makes it so
valuable. ) -

In fact, if conclusive or substantial

weight were given to the ‘possibility
of a change in law, the forum non

conveniens doctrine would become .

virtually useless.” Jurisdiction and
venue requirements are often easily
satisfied. As'a résult, many plaintiffs

are able {o chdose from among sev- .
eral forums, Ordinarily, these plain- ;. .

tiffs will select -that forum whose
choice-of-law rules are most advanta-

geous. Thus, if the possibility of an -

unfavorable change in substantive

law is given substantial weight in ~

the forum non conveniens inquiry,
. dismissal would rarely be proper.

16. CL. Dahl v United Technologies Corp.

t

632 F2d 1027, 1082 (CA3 1980) (dismissal -

affirmed where' "Norwegian sybstantive law

will predominate the trial of this case and the .

mere presence of a count pleaded under Con-
necticut law but which may have little chance
of sugcess does not warrant a different conclu-
sion”). But see DeMateos v Texaco, Inc. 562

foreign corporation, dig-" -

Except for,the court below, every
Federal Court of Appeals that has
considered this qu
bert has held that dismissal on

grounds of forum non conveniens: .

may be granted even though the law
applicable in’ the alternative forum
is less favorable to the plaintifi*s
chance of recovery, See, e.g., Pain v
United Technologies

App DC 229, 248-249, 637 Fad 75,

794-795 (1980); Fitsgerald v Texaco,’

Inc, 521 F2d 448, 453°(CA2 1975), ", .
cert denied, 423 US 1052, 46 L Ed 24 .’
641, 96 S Ct 781 (1976); Anastasiadis .
v 5.5. Little John, 346 F2d 281, 283. .
(CA5 1965), cert denied, 384 US 820,
16 L Ed 2d ‘440, 86 S Ct 1368 -

(1966). Several.courts have relied
expressly on Canada Malting to hold
that the possibility of an unfavora-
ble change of law should not, by

itself, bar dismissal, lS]ee-Fit:zg'erald .

. 454 US 2517
v Texaco, Inc., supra; Anglo-Ameri--
can Grain Co, v The S/T Miny”

1959).

The Court of Appeals! approach js: - .
not only inconsistght with' the pur- e
pose of the forum non convepiens

doctrine, but also poses substantia}
practical problems, If the possibility
of a change in law were . given .sub-.

stantial weight, deciding motions to . .
dismiss on the ground of forum non . | -
conveniens would become quite diffi- |

cult. Choice-of-law analysis would be-
come extremely important, and the

" courts would frequently be required

to interpret the law of foreign juris-

F2d 895, 899 (CAZ 1977) (dictum) (principie
that §1404a) transfer should not resalt in
change in law is no less applicable to dis-
missal on grounds of forum non conveniens),

cert denied, 435 US 904, 55 L Ed 24 494,088 -

Ct 1449 (1978). The court below relied on the
dictum in DeMateos in reaching its decision.
See infra, at 253-254, 70 L d 2d, at 434,

question” after ‘GiF~ "~

‘Corp, 206 US -

D'Amico, 169 F Sipp 908 (ED Va . |

P

H
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dictions. First, the trial court would

have to determine what law would - "~

apply if the case were tried in the - .
chosen forum, and what law would -

:{:ply;it‘ the case were fried in theé:. -

ternative forum. It would them
have to compare the rights, reme- ..~

dies, and p

the law that would be applied in -

each forum. Dismissal would be ap- .-

propriate ‘only if the court concluded .
that the law applied by the alterna<
tive forun is as favorable to the ' .,
plaintiff as that of the chosen forum.” .
The :doctrine of forum non conveni- ™

ens, however, is designed in part to

help . courts avoid conducting com- - -
plex exercises in comparative Jaw. i

As we stated in Gilbert, the public

interest factors point towards dis- .. *

<~
e

D]

rocedures available under, . :

missal where the court would be. .

required to “uptangle problems in.-

1. Iﬁ fuct, the defendsnt might not even’
have to be American, A foreign plaiitiff seek-
ing damages for an accident that occurved .

process on a foreign defendant who does busi-,

ness in the United States, Under the Court of -

Appeals’ holding, dismissal would-be barred if
the law in the alternative forum were Jess
favorable to the plaintif—even though none

of the parties are American, and even though ’

there is absolutely mo nexus between'the
subject matter of the litigation and the
United States.

- abroad might be able to ubtain service of .- '

-

18. First, ail but 6 of the 50 Ameﬁcan" '

States—Delawsre, Massachusetts, Michigan,.-

North Carolina, Virginia, and Wyoming—,
offer striet liability, 1 COH Prod Liability Rep
§4016 (1981). Rules roughly equivalent to

American strict liability are effective in -

France, Belgium, and Luxembourg, West Ger-

many and Japen have a strict liability statute.. .

for pharmaceuticals. However, strict Mability
remains primarily an American innovation.

- Second, the tort plaintiff may choose, at least -

potentially, from among 50 jurisdictions if he’
decides to file suit in the United States, Each

of these jurisdictions applies-its awn set of -

rmalleable choice-of-law rules. Third, jury tri-
als are almost always avaflable in the United

States, while they are never provided in civil

law i
12 (1979)% J. Merryman, The Civil Law Tradi-
tion 121 {1969), Even in the United Kingdom,,

ctions, G. Gloss, Comparative Law. .

most civil actions are not tried before a jury.:.

1 G, Keeton, The United Kingdom: 'The Devel- .
opment of its Laws and Constitutions 309
(1955). Fourth, unlike most foreign Jurisdic.
tions, American courts allow contingent attor-
ney's fees, and do not tax losing parties with
their opponents’ attorney’s fees. R. Schle-

conflict of laws, and in law foreign to
itself.” 830 US, at 509, 91 L Ed 1055,

67 S Ct 839,

[5a] Upholding the decision of the
Court of Appeals would result in
other practical problems. ‘At least
where the foreign plaintiff named an
American “manifacturer as defen-
dant,” a court could not dismiss the
case on grounds of forum non

‘ [454 US 252]

conve-
niens where dismissal might lead to .
an unfavorable change in law. The .

‘American courts, which are already - ..

 extremely attractive to foréign plain-

tiffs,® would become even more at-
tractive. The. flow of litigation into
the United States would increase
and further congest already crowded
courts.” oL

singer, Comparative Law: Cases, Text, Materi- " -

als 375-277 (3d ed 1970% Orban;, Product-Eigs.

bility: A Comparative Legal Restatement-—
. Foreign National Law and theEECDirecﬁ&lﬁ,' LA

8 Ga J Int'] & Comp L 342, 393 (1978). Fi
discovery is more extensive in American than

in foreign couits, R, Schiesinger, supra, at *

307, 310, and n'39.

19. [5b] I holding that the'possibility of a--

change in law unfavorable to the plaintifl-

should not be given substantial weight, we .

also necessarily hold that the possibility of a

change in law favorable to defendant should ~

not be considered. Respondent suggesis. that
* Piper and Hartzell filed the motion to distiss,
not simply because trial in the United States
would be inconvenient, but also because they
believe the laws of Scotland: are more favora-
ble. She argues that this should be taken into
account in the analysis of the private inter-
ests. We recognize, of course, that Piper and
Hartzell may be engaged in reverse forutn-
shopping. However, this possibility ordinarily
should not enter into a trial court’s analysis

of the private interests. If the defendant is '

sble o overcome the presumption in favor of
plaintiff by showing that trial in the chosen
forum would be unnecessarily burdensome,
dismissal is appropriate—regardless of the
fact that defendant may also
a desire to obtain a tore favorable forum. C.

motivated by

Kloeckner Reederei und Kohlenhandel v A/8 ~

Hakedal, 210 F2d 784, 757 (CA2), cert dism’d
by stipulation, 348 US 801, 99 L Ed 638, 75 S
Gt 17 (1954) (defendant not emtitled to dis-
missal on grounds of forum non conveniens
golely because the law of the original forum is
less favorable to him than the law of the
alternative forum). .

D»otarﬁ(.
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:Rep No. 2646, -79th

The' Court -of “Appesls based - its

-

decision, at-least m part, on an anak, .

ogy between: dismissals .on grounds

of forum non conveniens and trans. - '

fers between federal courts pursuant .-

to §1404(a)..In Van Dysen v Bar-
rack, 376 US 612, 11.L Ed 24 M5, 84
S Ct 805 (1964), this Court riled: that
a § 1404(a) transfer should not resizlt
in a change in the applicable law.

ing on dictum in an earlier

Third Cirenit opinion interpreting

Van Dusén, ‘the court below hld

that that principle is .also ,;ﬁiipl_iq;_ib_!e‘_‘; '
to a disiissal on forum rign conveni-’ -

ens grounds, 630 F2d, at 164, and i _ '

51 (citing, DeMateos' v Téxaco, Inc.
562 ¥, ai;899). However, § 1404(a)

transfers aré différent than dismiss. =

-

veniens, . o
Congress enacted § 1404¢) to' per-
mit change.of venue between federal . -
courts, Although the statute. was,
drafted .in, accondance with the doc. -
trine of farjim non conveniens, see

als on thé ground of forum non con-

4

Revisor's .Note, HR Rep No. 308,

80th Cong, 1st Sess, A182 (1947); HR
Cong, 2d' Sess,.
Al127 (1946), it was intended to be a .
revision rather than a codification of
the common law. Norwood v Kirkpa-
trick, 849 US 29, 99 I, Eq 789, 75 S

" " 20, Barrack ;at leagt implicitly recognized
that the rule it announced for transfer under

§ 1404(a) was not the common-law. rule. 1t
cited several decisiois under .§1404(a) in
which lower courts had been “strongly in- .
clined to protect plaintifis against the risk .
that transfer might he

" prejudicial change in applicable state laws”

© 376 US, at 630, n 26,31 L Ed 24 945,84 5-Ct
805. These decisions frequently rested on the
assumption that a charige in jaw would have

accompanied by a

A3

Ct 544 (1955). Distiict toiits vere

given more discretion to: transfer-.

u-nde_r..& 1404(a) than they had to.

-on grounds of forum non .

conveniens. Id., ‘at 31-32, 99 I, Eq
789,758Ct544. . '

' The reasoning. employed in V'a;'m"‘ ., )

*

Dusen v Barrack is simpiy inapplica- ..

ble to dismissals on -grounds ‘of fo-. .

rum non conveniens; That case did .. '
not discuss . the . common-law doc-+ ;...
trine. Rather, it focused on “the con- ... .
struction and application” of.. -

§ 1404(a). 376 US, at ‘613, 11 L Ed 24
945, 84 S Ct 8052 Emphasizing the

remetlial _
" . |454 UsS 254} -

purpose of the statute, Bar- ‘

rack -concluded that Congress could

not have intended a transfer to be.

accompanied by a change in law, Id.,
at 622, 11 L'Ed 2d'045, 84 S Ct 805,
The statute was designed as a “fed-
eral housekeeping measure,” ‘alléw-
ing easy ‘change of venue within a
unified federal eystem. 1d, at 613,11

- L Ed 2d 945, 84.8 Ct, 805,

LT

were accompanied hy;a change in,,;.

-

law, forum-shopping parties- would, .
take unfair advantage of the relaxed .

standards for transfer. The rule was
. hecessary to ensure the just and
efficient operation of the statute,

|

been unavoidable under rommon Jaw forum

feared, that if a change in- venue .\,

e

hon cantveniens, but could be avoided under ' .

§ 1404(a). See, e. g., Greve v Gibraltar Enter-
- prises, Inc. 85 F Supp 410, 414 (NM 1949),

21. The United States Court of Appeals for
the Second Circuit has expressly rejected the
contention that riles governing transfers ptir
suant to § 1404(a) also govern forum non con-
veniens dismigsals, Schertenleib v Traum, 589
F2d 1156 (1978). e

!
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7 CO. v REYNO

b o
'y (.
[6a} We do not hold that the possi- . Court’s analysis of the private and-
bility of an unfavorable ‘change’ in- - public interests. However, the Dis-
law should never be a -relevant con-. trict Court’s decision regarding the
sideration in a forum non conveni- . deference due plaintif’s choice of.
ens inquiry. Of course, if the remedy forum was. appropriate. Further-
provided by the alternative forumiis - . more, we do not believe that the.
so clearly inadequate or unsatisfac- District -Court abused its discretion.
tory that it is no remedy at all, the - in weighing the privaté and pnblic-
unfavorable change in law may be' interests. . . )
given substantial weight; the district .
courlt. may b:oncltlfeintixat s«t!;sn;m«sal a A
would not be in the interests of jus- - , o
tice In these cases, however, the . [7a] The District Court acknowl-
remedies that Y © .edged that there is ordinarily a
- {454 US 255) _ 3 strong presumption in favor of the
would be provided by the plaintif's choice of forum, which
Scottish courts do not fall within- may be overcome only when ‘the -
this category. Although the relatives private and . public interest factors,
of the decedents may not be able to . clearly point towards trial i the * °
rely on a strict: lability theoxy, and alternative forum. It held,‘ however, '
although their potential -damages. that the presumption appliés”with " "~
award may be smaller, there is no. - less force when the plaintiff or real” **
danger that they will be de_prived of parties in interest ave foreign. . .. . ..
.| 4, anyremedy or treated unfpirly. " [7b] The District Court’s distines: "1+ (.
Sy & il - U tion between resident or ‘¢ifizeh it e
' , o plaintiffs 'and foreigr - plaintiffs“ds..+*.
The Court of Appeals also erred in' * fully justified. In Koster, the ‘Court .

indicated that a plaintif's chioice of ». ~-:t
forum is entitled to greater defer- ..
ence when the plaintiff has chosen::

the home forum. 380 US, at 524, %" /.
91 L Ed 2d 1067; 67 S Ct 828 - -

rejecting the District Court's Gilbert -
analysis. The Court of Appeals’ -
stated that more weight should have
been given to the plaintifi's choice of
forum, and criticized the District "

[ 4

!

e

22. {6b] At the outset of any forum hon
conveniens inquiry, the court must determine
whether thers exists an altesnative forum,
Ordinarily, this requirement will be satisfied
when the defendant is “amenable to process”
in the other jurisdiction. Gilbert, 330 US, at

* '506-507, 91 L Ed 1055, 67 S Ct 839. In rare
circumstances, however, where the remedy ’

offered by the other forum is cléarly unsatis:

factory, the other forum may not be an ‘adg-

quate alternative, and the initial requirement

may not be satisfied, Thus, for example, dis- . . -
missal wonld mot be appropriate where the .

alternative forum does not permit litigation of
the subject matter of the dispute. Cf. Phoenix
Canada 0il Co. Ltd. v Texaco, Inc. 78 FRD

445 (Del 1978) (court. refuses to dismiss, where ..

alternative forum is Beuador, it is wnclear
whether Ecuadorean tribunal will hear the
case, and there is no generally codified Ecua-
dorean legal remedy for the unjust emrich-

o e

ment and tort claims asserted).

23. In Xoster, we stated that “fijn any
balancing of conveniences, a real showing of
convenience by a plaintiff wha has sued in his
home forum will normally outweigh the in-
convenience the defendant may have shown.”

. 330 UB, at 524, 91 L Ed 1067, 67 S Ct 828. Sée

also Swift & Co. Packers v Compania Colombi- -
ana del Caribe, 389 US 884, 697, 04 L Bd

1206, 70 § Ct 861, 19 ALR2d 630 (1950) (“suit - -

by a United States citizen against a foreign
respondent brings into force considerations -
very different from those in suits between
foreigners”); Canadaa Malting Co. v Paterson
Steamships, Ltd. 285 US, at 421, 76 L Ed 837,

62 S Ct 413 (“[thhe rule recogpizing an un-

qualified discretion to decline jurigdiction in
suits in admiralty between foreigners appears
to he supported by an unbroken line of deci-
sions in the lower federal courts”).

As the District Court correctly noted in its

L
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. sion dese

When thi honre forum has -
{454 US 256)° :

this choice is tonvenient' When the
plaintiff is foreign, however, this gs-:
sumption is much less -réasonable:

Because the central purpose. of any

forum non conveniens inquiry is to
ensure that the irial is convenient, a-
foreign plaintiffs choice ' deserves
less deference.® . L

[454 US 257] -
B

[2b, 8] The forum non 'cﬁﬁveniéns:'
determination is committed to the
sound discretion of the frial court. It -

may be reversed only when there --

has been a clear abuse of discretion;
where the court has considered all
relevant public and private interest
factors, and where its balancing of

these factors is reasonable, its deci-

sen, it is reasonable to assume that'"

531, 91 L Ed'1067, 67 S Ct 828..

Here, the Court of Appeals expressly ... ...
acknowledged that the standard of . %

review was ‘one of abuse of discre- - ;¢

tion. In examining the.. Distriet:,
Court’s ‘analysis- of the' public.and- « .. ,
- private interests, however, the Court, .- .
of Appeals seems to have lost sight:.! : ;.;
of this rule, and substituted its own - -

judgment for that of the. District
Court. . ' : °,
)

In analyzitg the private interest
factors, the District Court stated '

that the connections with Scotland -

are “overwhelming.” 479 F Supp, at
732. This charabﬁ
somewhat exaggerated. Particularly

with  respect . to, the -Quegtion -

I
t ' . ey

1 N 110)

' ..
1 L]

opinion, 479 F Supp, at 731; see also n 10,
supra, the lower federal courts have routinely
given less weight to a foreign plaintiff’s choice
of forum. See, e g, Pounding Church of
Scientology v Verlag, 175 US App DC 402,
408, 536 F2d 429, 435 (1976); Papér Opera-

tions Consultants Int'l, Ltd. v S5 Hong Kong'
Amber, 513 F2d 667, 872 (CA9 1975); Fitzgeri

ald v Texaco, Inc, 521 Fod 448," 451 (CA2 »
1975), cert denied, 429 US 10562, 46 LEd2d
641, 96 S Ct 781 (1976); Mobile Tankers Co. v

Mene Grande Oil Co. 363 F2d 611, 614 (CA3), -

cert denied, 385 US 945, 17 L Ed 2d 225, 87 S
Ct 318 (1966); Jonescu v E, F. Hutton & Co.
(France), 465 F Supp 139 (SDNY 1979); Mic-
hell v General Motors Corp. 439 F Supp 24, .
27 (ND Ohio 1977). . .

[7c] A citizen’s forum choice shiould not be’
given dispositive weight, however, Sée Pain v
United Technologies Corp.,, 205 US App DC
. 229, 252-258, 637 F2d 775, 796-797 (1960)
Mizokami Bros, of Arizona, Inc. v Baychem

Corp. 556 F2d 975 (CA9 1977), cert denied, .’

434 US 1035, 54 L, Bd 24 783, 98 8 Ct 770
(1978). Citizens or residents deserve somewhat
more deference than foreign plaintiffs, but’

dismissal should not be automatically barred
when a plaintiff has filed suit in his home
forum. As always, if the balance of conve-
niences suggests that trial in the chosen fo-
rum would ‘be unnecessarily burdensome for .
the defendant’ or the court, dismissal .js
proper. o ! :

24. See Paiit v United Technologies Corp..
supra, at 263, 637 F2d, at 797 (citizenship and
residence are proxies for convenience); see

also Note, Forum Non Conveniens and Amerj.
can Plaintiffs in the Federal Courts, 47 U Chi

L Rev 373, 382-83 (1980)

R_«spgndent argues that since plaintifs will
ordinarily filé' suit in the jurisdiction that
offers the most favorable law, establishing a
strong presumption in favor of both heme and
foreign plaintiffs will ensure that defendants
will always be held to the highest possible
standard of aceountability for their purparted
wrongdoing. Howevér, the'deference accorded
a plaintifs choice of forum has never been

intended to guarantee that the plaintiff will.

be able to select the law that will govern the
case. See supra, at 247-250, 70 L Ed 2d, at
430-482. o .

rization may be.

rves.substantial deference. . .
Gilbert, 3380 US, at 511-512, 91 LEd' . -
10585, 67 S Ct 839;:Koster, 330 US,at. . .-

D-00044
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of relative ease of access to sources

of proof, the private interests point . .' ‘

- emphasizes, records concerning- the." .
design, manufacture, and testing of.

the propeller and plane are located .-

in the United States. She would .

have greater access to sources of :
proof relevant to her strict lability

and negligence theories if trial were -
held here® However, the. District. -

Court did not act.
[454 US

unreasonably in
concluding that fewer evidentiary
problems would be posed if the trial
were held in Scotland. A large pro-

-' .

witnesses would provide if the trial
were held in the altermative forum.
Such detail is not necessary.® Piper
and Hartzell have moved for dis-
missal precisely because many cru-

cial witnesses-are located beyond the .

reach of compulsory process, and.
thus are difficult to identify or inter-.

view. Requiring extensive investiga- . .

tion would deféat .the purpose of -

their motion. Of course, defendants

must provide enough information to .. .

enable the District Court to balance’

. the parties’ interests. Our examina-

tion of the record convinges us that
sufficient information

. .o
DEEUER

. [454 US 258)
portion of the relevant evidence is . " . was provided . i1,
Jocated in Great Britain. R hemtedBOth Piper and Hartzell sub< .:::-
| . _ L ' mitted affidavits -describing the evi=.. , -
The Court of Appeals found that- dentiary probletis they would face if, ¢ s
the: problems of proof could not be - the trial were held in.the Unitedt -

¥

the United States. It suggested that
defendants seeking forum non conve-
niens dismissal must submit affida-
vits identifying the witnesses they
would call 'and the testimony these

4

25, In the future, where similar problems

are presented, district courts. might dismiss’
subject to the condition that defendant corpo-
rations agree to provide the records relevant

to the plaintiff's claims. .

26. The United States Court of Appeals for-
the Second Cirouit has expressly rejected such,
a reguirement. Fitzgerald v Texaco, Inc. su-
pra, at 461, n 3. In other cases, dismissals
have been affirmed despite the failure to pro-
vide detailed sffidavits. See Farmdnfarpaian
v Gulf Oil Corp., 437 F Supp 910, 924 (SDNY

1977), afid, 588 F2d 880-(CA2 1978). And in a

decision handed down two weeks after the
decision jn this case, another Third Circuit
panel affirmed a dismissal .without mention-
ing such a requirement, See Dahl v United
Technologies Corp., 632 ¥2d 1027 (1980).

The Court of Appeals apparently relied on

an analogy to motions to transfer under 28
VSC § 1404(a) [28 USCS § 1404(a)}. 630 F2d, at
160-161. It cited Marbury-Patilio Construc-

the inability to implead potential
third-paxty defendants clearly sup-
ported holding the trial in Scotland.
Joinder of the pilot’s estate, Air
Navigation, and McDonald is crucial

tion Co. v Baysile Warehouse Lo, 490 F2d
155, 158 (CA5 1974), and Tekas g?:l’f Sulphur
Co. v Ritter, 371 F2d 145, 148 (CA10 1967),
which suggest an affidavit requirement. in the

§ 1404(a) context. As we have expiained, how- o

ever, dismissals on grounds of forum non
conveniens and §1404(a) transfers are not
divectly comparable. See supra, al 253-254, 70

. LEd 2, at 433-434.

27. See Affidavit of Ronald C. Scott, App to
Pet for Cext of Hartzell Propeller, Inc., A75;
Affidavit of Charles J. McKelvey, App to Pet
for Cert.of Piper Aircraft Co. If. The affidavit
provided to the District Court by Piper states

that it would call the following witnesses: the.

relatives of the decedents; the owners and

employees of McDonald Aviation; the persons
responsible for the training and lcensing of

the pilot; the persons responsible for servicing
and maintaining the aircraft; and two or
three of its own employees involved in the
design and manufacture of the aircraft.

; given any weight because Piper and- States? L b

; _Hartzell failed to describe with spe- ° ERYE TP

v cificity the evidence they would not The District Court correctly conz; ... ( !
= wﬁ) : be able to obtain if txial were held in cluded that the problems posed by .

D-0004&

st L]

L}



US. SUPREME COURT REPORTS

to the prééqﬁtatioh of petitioners =
- - defense..Jf-Piper-and. Hartzell caw:. v . . . .

show that the accident was f"‘e’?'

not by a deqngh Jl,g‘f'ec't:but rather by

(¥

the negligence “of the pilot; * the
planezf:goggmts;. or the
pany, they will

Hartzell and Piper were found lizble
after a . trial ip the United States,
they cpuld institute an . action for
indempity. or  contributjon against
these parties.in Sctland. ¥ would

be far more convenient, however; to. ..
resolve all claims, in one trial. The ),

Court of Appeals rejected this argy- ..

ment. Forcing petjtigners to rely on..,,

actions for indemnity or contribu. .
tions would be “burdensome” but

not “unfair.” 630 F2d, at 162. Find- - -

- ing that trial ivi- the plaintifs cho-- -
sen forum wopld ‘be burdensome,.: -
however, is suffcient to support-dis- = ;

missal on grounds, of f,'qrpxm non con-

venieris.® "’

L. "‘: '. I..
o @)

[9a] Theé Diskrict Court's review of .

the factors, relating to the public
interest was'also reasonable. On the

basis of its - R

- [4A1US 200]

- choice-qf-law analysis, it-
concluded that if the case were tried
in the Middle District of Pennsylva- .

nia, Pennsylvania lay weuld apply. .

to Piper. and Scottish Jaw to. Hart-
zéll. Xt stated: that a, trial invelving
two sets of Jaws, would he confusing-
to the jury. It also noted its own lack

28, See Pain v United Technologies Corp.,
(20? _US App ini.g' at 244, 687'iF2d. at 790
relying on similar argument in approving
dismissal of action arising out of helicopter
crash that took place in Norway).

29. [9b) Many forum non conveniens deci-

sions have held that the nsed to apply forsign

Jaw favors dismissal. See, e.g., Calavo Growers
of California v Belgium, 632 F2d 963, 967
{CA2 1980), cert denied, 449 US 1084, 66 L. Ed

clidrtér’ gom-*
be' relieved of all
- It is true, of corsé, that if

of fathiliarity with Scottish law. Con-

sideration: of these problems was

clearly appropriate under Gilbert; in-
that case we explicitly held that the : °
need to apply foreign law pointed .

towards dismissal.” The Court.of Ap-

peals found that the District Court’s

choice-of-law analysis was incorrect,

" -and that American law would apply
to both Hartzell and Piper. 'Thus, -

o~ sems

£ 1

Iack of familiarity with foreign law: .- ...
would not be a problem. Even if the -
Court of Appeals’. conclusion is cor- :

rect, however, all.other public inter-:
est: factors favored trial in Scotl_and.

Scotland has a very strong inter. . .
est in this litigation. The .accident :- ..
occurred in- its airspace. All of the - -

decedents were: Scottish. Apart from: : -

Piper and Harizell;. all potential . .
plaintiffs .and .defendants are either -.
Scottish or English: As we-stated in-. 8

Gilbert, ‘there is “a loeal interest in

having lacalized: contioversies .des - .
cided at'home.” 330 US; at 509,91 L .

Ed 1055, 67 S '@t 839, - Respondent

argues that American citizens have: : -

an interest in ensuring that Ameri. =~ -
2 aa IR R .

can manufacturers are | 3ter)
from producing defective products;

.‘.':'{"‘“'i‘

and that additional deterrence might: ...,

be obtained if Piper and Hartzell

SRR

were tried in the United States, ..

where they could be sued on the

“basis of both negligence and strict

liability. However, the incremental
deterrence that would be gained if

this trial were held in an
[454 US 261]

American court is likely to be insig-

i

809, 101 S Ct 871 (1981); Schertenleib v
Traum, 589 F2d, at 1165. Of course, this
factor alone is' not sufficient to warrant dis-
missal when a balancing of all relevant fac-
tors shows that the plaintif's chosen forum is
appropriate. See, eg., Founding Church of
Scientology v Verleg, 175.US App DC, at 409,
536 F2d, at 496; Burt v Jsthmus Development
Co., 218 F2d 353, 357 (CA5), cert denied, 349
US 922, 99 L, Ed 1254, 75 S Ct 661 (1955).
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nificant. The American interest in -
this accident is simply not sufficient -
 to justify the enormous commitment,
of judicial time and resources that ;...
would inévitably be, iequired if the ...
case wereto be triedhere. - , . . .-
R \ A
e, 2c; 7d] ‘The Court of Appeals.-
erred in holding that. the possibility .
of an unfavorable. change.in law.i-. .
bars dismissal en the ground of fo-- ;
rum non.conveniens..Jt also erred in ..
rejecting the District Court’s Gilbext.. 4.
analysis. The District Court properly
decided: that-the presumption in fa-.+’
vor of the respondent’s forum choice '«
applied:: with ‘less' than méximum .

. force bécause the real -parties in in-. .

terest are foreign, It' did:- not act
unreasonably in deciding -that the:::-
private " interests- pointed’ towards . " ..
trial in: Scotland; Neor did it act un- .- - . -
reasonably inderiding that the pib- ... ...
lic interests, ifavored:trial in.Scot- . ",
land. Thus;. the. judgment of the .-
Court of Appeals is.reversed... . . . -::

Justice Powell took'no part in the e
decision of these cases. ..~ .. .. |
Justice 0’Connor took nd-part im %

the consideration or decigion of these -
cases. : ' : .- .

-

‘L
t

SEPARATE OPTNIONS L e
Justice White, concurring in part
and dissenting in part. :
I join Parts I and II of the Court’s

* opinion. However, like Justice Bren-

nan and Justice Stevens, I would not
proceed to .deal with the issues.ad-.
dressed in Part III. To that extent, I'.
am in dissent. ..

Justice Stevens, with whom Jus- '
tice Brennan joins, dissenting. ~ '

PIPER AIRGRAFDCO, v REYNO

‘419, 102 S Ct 252

In No. 80-848, only one question is
presented for, review to this Court:

“Whether; i an action in fed-
eral dibtrict court; brought by for:
eign pleintiffs against American
defendants, the plaintiffs may de- -
feat a motion to dismiss on the
groundof =~ °

' [454'US 262)

~ forum tion conveniens - -

merely by showing that the sub-
stantive law that would be applied --
if the case' were litiz: in ‘the

district court is moré favorable to -
themn than the law that would'be -~

applied by the courts of théir ovn’

naﬁon-." Pet for Cert 'in‘,NG. B0

2]

H

848, p i e SRILE

~7

In No. 80-883; the Court Jimited its .. .
. grant of ceitiorap, see 460 US 909,. ..

same question; . R

“Must a motion to disthisé g ¥

grounds -of forum noén convenieds™ ' "

be denjed whenever the law of the
alternate forum is less favorable
b b
e applied by the" district cotirt?” "
Pe{:at%g Cert in No. 80-883, pi.
1 agree that this question should be-.
apswered in the negative.” Having
decided that -gquestion, ¥'would sir-

. ply reinand the case to the Court-of - -

i

t

urty

Appeals for fiirther consideration of -

the question’ whether the District
Court ' correctly 'decided that Penn-
sylvania-was not a convenierit foram .
in which to litigate a. cldim dgainst a
Pennsylvania company that a plane
was defectively designed and manu-
factured in Pennsylvania. .

™
ey

-
o e >
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AMERICAN DREbGING COMPANY, PETITIONER v, WILLIAM ROBERT
MILLER :

No, 91-1950

SUPREME COURT OF THE UNITED STATES

510 ULS. 443; 114 8. Ct, 981; 127 L. Ed. 2d 285; 1994 U.S. LEXIS 1870; 62 U.S.L.W.
4130; 1994 AMC 9133 94 Cal. Daily Op. Service 1288; 93 Daily Journal DAR 23715 7
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November 9, 1993, Argued
February 23, 1994, Decided

ON WRIT OF CERTIORARI
TO THE SUPREME COURT OF LOUISIANA.

DISPOSITION: 595 So. 2d 615, affirmed,

* SYLLABUS

After respondent was injured while working as &
seaman on a fug operating on the Delaware River and
owned by petitioner, a Pernsylvania corporation with its
principal place of business in New Jersey, he filed this
action jn & Louisiana state court pursuant to the "saving
to sujtors clanse," 28 U.S.C. § 1333(1), secking damages
under the Jones Act, 46 US.C. App. § 688, and relief
under general maritime law, The trial court granted peti~

", Honer's motion to dismiss under the doctrine of forum
non conveniens, holding that it was bound to apply that
doctrine by federal maritime law. The Court of Appeal
affirmed, but the Supreme Court of Louisiana reversed,
holding that a state’ statute rendering the doctrine of

. forum non conveniens unavailable in Jones Act and ma-
titime law cases brought in state court is not pre-empted
by federal maritime law.

Held: In admiralty cases filed in a state court under
the Jones Act and the "saving to suitors clause," federal
Iaw does not pre-empt state law regarding the doctrine of
forum non conveniens. Pp, 446-457.

(a) In exercising in personam jurisdiction over mari-

time actions under the "saving to suitors clause,” a state

i éourt may adopt such remedies, and attach to them such
’ incidents, as it sees fit, so long as those remedies do not
nwork material prejudice to the characteristic features of

the general maritime law or interfere with the proper
harmony and uniformity of that law in its international
and interstate relations." Southern Pacific Co. v. Jensen,
244 U.S. 205, 216. Pp. 446-447, 61 L. Ed. 1086, 378 Ct.
524,

(b) Because forum non converiens did not originate
in admiralty or have exclusive application there, but has
long been a doctrine of general application, Louisiana's -
refusal to apply it does not work "material prejudice fo
[a] characteristic feature of the general maritime law"
within Jensen's meaning. Pp. 447-450.

(¢) Nor is forum non conveniens a doctrine whose
uniform application is necessary to maintain "the proper
harmony" of maritime law under Jensen, 244 US. at
2]6. The uniformity requirement is not absolute; the
general maritime law may be changed to some extent by
state legislation. See ibid. Forum non conveniens is in
two respects quite dissimilar from any other matter that
this Court's opinions have held to be pre-empted by fed-
eral admiralty law: First, it is a sort of venue rule -- pro-
cedural in nature - rather than a substantive rule upon
which maritime actors rely in making decisions about
how to manage their business, Second, it is most unlikely
ever to produce uniform results, since the doctrine vests
great discretion in the trial coutt, ses, e. g, Piper diveraft
Co. v. Reyno, 454 U.S. 235, 257, 70 L. Ed. 2d 419, 102 8.
Ct. 252, and acknowledges multifatious factors as being
relevant to its application, see Gulf Ol Corp. v. Gilbert,
330 US. 501, 508-509, Pp. 450-455, 91 L. Ed. 1055, 67
S Ct 839,

(d) The foregoing conclusion is strongly confirmed

by examination of federal Jegislation. The Jones Act

D-00060.01
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permits state courts to apply their local forum non con-
veniens rules, See 46 U.S.C. App. § 688(a); Missouri ex
rel. Southern R. Co. v. Mayfield, 340 U.S. 1, 5, 95 L. Ed.
3, 71 S Ct 1. This supports the view that maritime
commerce in general does not require a uniform rule on
the subject. The implication of the Court's holding in
Bainbridge v. Merchants & Miners Transp, Co., 287
U.S. 278, 280-281, 77 L. Ed 302, 53 8. Ct. 159 - that
although § 688(a} contains a venue provision, Jones Act
venue in state court should be deterntined in accordance
with state law - is that federal venue rules in maritime
actions are & matter of judicial housekeeping, prescribed
only for the federal courts. Pp. 455-457.

COUNSEL: Thomas J. Wagner argued the caise for
petitioner. With him on the briefs was Whitney L, Cole.

Timothy J. Falcon argued the cause for respondent, With
him on the brief were Stephen M. Wiles, John Hunter,
and James A. George.

John F. Manning argued the cause for the United States
as amicus curiae urging affirmance, With him on the
brief were Solicitor Genera] Days, Assistant Attomey
General Hunger, and Acting Deputy Solicitor General
Kneedler. )

*  Lizabeth L. Burrell and George W, Healy III
filed a brief for the Maritime Law Association of
the United States as amicus curiae urging rever-
sal.

JUDGES: SCALIA, J., delivered the opinion of the

Court, in which REHNQUIST, C. J., and BLACKMUN,
O'CONNOR, SOUTER, and GINSBURG, JI., joined,
and in' Part [1-C of which STEVENS, J., joined. SOU-
TER, 1., filed a concurring opinion, post, p. 457. STE-
VENS, J., filed an opinion concurring in part and con-
cwring in the judgment, post, p, 458. KENNEDY, J.,
filed a dissenting opinion, in which THOMAS, J., joined,
post, p. 462,

" OPINION BY: SCALIA

OPINION

[*445] [***292] [**984] JUSTICE SCALIA
delivered the opinion of the Court,

[***LEdHRIA] [JA]This case presents the ques-
tion whether, in admiralty cases filed in a state court un-
der the Jones Act, 46 U.S.C. App. § 688, and the "saving
to suitors clause,” 28 US.C. § 1333(1), federal law
pre-empts state law regarding the doctrine of forum non
conveniens.

1

Respondent William Robert Miller, a resident of
Mississippi, moved to Pennsylvania to seek employment
in 1987. He was hired by petitioner American Dredging
Company, a Pennsylvania corporation with its principal
place of business in New lJersey, ta work as a seaman
aboard the MV John R, a tug operating on the Delaware
River. In the course of that employment respondent was

. injured. After receiving medical treatment in Pennsylva-

nja and New York, he returmed to Mississippi where he
continued to be treated by local physicians,

{*+*LEdHR2] [2]On December I, 1989, respondent
filed this action in the Civil District Court for the Parish
of Orleans, Louisiana, He sought relief under the Jones
Act, which authorizes a seaman who suffers personal
injury "in the course of his employment" to bring "an
action for damages at law," 46 U.S.C. App. § 688 (),
and over which state and federal courts have concurrent
jurisdiction. See Engel v. Davenport, 271} U.S. 33, 37, 70
L Ed 813, 46 S Ct 410 (1926). Respondent also re-
quested relief under general maritime law for unseawor-
thiness, for wages, and for maintenance and cure, Ses
McAllister v, Magnolia Petroleum Co., 357 US. 221,
224, 2 L. Ed 241272, 78 8. Cr. 1201 (1958) (setting
forth means of recovery available to injured seaman). .

The trial court granted petitioner's motion to dismiss

the action under the doctrine of forum non conveniens, i

holding that it was bound to apply that doctrine by feder-
al maritime law. The Louisiana Court of Appeal for the
Fourth District affirmed, 3580 So. 2d 1091 (199i). The
Supreme Court of Louisiana reversed, holding that Ar-
ticle 123(C) of the Louisiana [*446] Code of Civil
Procedure, which renders the doctrine of forum non con-
veniens unavailable in Jones Act and maritime law cases
brought in Louisiana state courts, is not presmpted by
federal maritime law. 595 So. 24 615 (1992). American
Dredging Company filed a petition for a writ of certiora-
ri, which we granted. 507 U.S. 1028 (1993).

-

{***LEJHRI1B) (1B} [***LEJHR3] i3]
[**LEJHR4] {4]The Constitution provides that the
federal judicial power “shall extend . . . to all Cases of
admiralty and mafitime Jurisdiction.” US. Const., Art.
I, § 2, ¢l. 1. Federal-court jurisdiction aver such cases,
however, has never been entirely exclusive. The Judi-
ciary Act of 1789 provided:

"That the district courts shall have, ex-
clusively of the courts of the several
States . . . exclusive original cognizance
of al} civil ¢auses of admiralty and mari-
time jurisdiction . . . within their respec-
tive districts as well as upon the high seas;

B
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saving to suitors, in all cases, the right of (ﬁ
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a common law remedy, where the com-
mon law [¥**293] is competent o give
it §9, 1 Stat. 76-77 (emphasis added).

The emphasized language is known as the “saving to
suitors clause.” This provision has its modern expression

at 28 USC § 1333(1), which reads (with emphasis .

added): . .

"The district courts shall have original
jurisdiction, exclusive of the courts of the
States, of:

[**985] "(1) Any civil case of ad-

_ miralty or maritime jurisdiction, saving {0

suitors in all cases all other remedies fo
which they are otherwise entitled.”

We have held it to be the consequence of exclusive
federal jurisdiction that state cowrts "may not provide a

“remedy in rem for any cause of action within the admi-
““ralty jurisdiction." Red Cross Line v, Atlantic Fruit Co.,
264 US. 109, 124, 68 L. Ed 582, 44 S. Ct. 274 (1924).
A in rem suit against a vessel is, we have said, [*447)

distinctively an admiralty praceeding, and is hence with-
in the exclusive province of the federal courts. The
Moses Taylor, 71 U.S. 411, 4 Wall. 411, 431, 18 L. Ed.
397 (1867). In exercising in personam jurisdiction,
however, a state court may “adopt such remedies, and . .
, attach to them such incidents, as it sees fit' so long as it
does not attempt to make changes in the ‘substantive ma-
ritime Jaw." Madruga v. Superior Court of Cal., County

of San Diego, 346 U.S. 556, 561, 98 L. Ed. 290, 748.Ct. .

298 (1954) (quoting Red Cross Line, supra, at 124). That
proviso is violated when the state remedy "works materi-

al prejudice to the characteristic features of the general .

maritime law or interferes with the proper harmony and
uniformity of that law in its international and interstate
relations." Southern Pacific Co. v. Jensen, 244 U.S. 205,
216, 61 L. Ed. 1086, 37 S, Ct. 524 (1917). The issue
before us here is whether the doctrine of forum non con-
ventens is either a "characteristic feature” of admiralty or

. g doctrine whose uniform application is necessary to

maintain the "proper harmony" of maritime law. We
think it is neither, ' :

1 JUSTICE STEVENS asserts that we should
not test the Louisiana law against the standards of
Jensen, a case which, though never explicitly
overruled, is in his view as discredited as Lochrer
v. New York, 198 USS. 45, 49 L. Ed. 937, 25 5. Ct
539 (1905). See post, at 458-459. Petitionet’s
pre-emption argument was primarily based upon
the principles established in Jensen, as repeated
in the later cases (which JUSTICE STEVENS

also disparages, see post, at 459) of Knicker-
bocker lce Co. v. Stewart, 253 U.S. 149, 64 L Ed
834, 40 S. Ct. 438 (1920), and Washington v. W.
¢ Dawson & Co., 264 U.S. 219, 68 L. Ed. 646,
44 5. Ct 302 (1924), see Brief for Petitioner
12-13. Respondent did not assert that those prin-
ciples had been repudiated; nor did the Solicitor
General, who, in support of respondent, discussed
Jensen at length, see Brief for United States as
Amicus Curiae 5, 11-13, and n.12. Since we ul-
timately find that the Louisiana law meets the
standards of Jensen anyway, we think it inappro-
priate to overrule Jensen in dictum, and without
argument or even invitation,

A

[(***LEdHRSA] [SAJUnder the federal doctrine of
forum nowm conveniens, "when an alternative forum has
jurisdiction to hear [a] case, and when trial in the chosen’
forum would 'establish . , . oppressiveness [*448] and
yexation to a defendant . , . out of all proportion to plain-

_ iff's convenience,' or when the ‘chosen forum [is} inap-

propriate because of considerations affecting the court's
own administrative and legal problems,' the court may, in
the exercise of jts sound discretion, dismiss the case,”
even if jurisdiction [**¥294] and proper venue are
established. Piper Airoraft Co. v. Reyno, 454 U.S. 235,
241, 70 L. Ed 2d 419, 102 S. C1. 232 (1981} (quoting
Koster v. (American) Lumbermens Mut. Casualty Co.,
330 US. 518, 524, 91 L. Ed. 1067, 67 §. Ct 828
(1947)).In Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 91 L.
Ed. 1055, 67 S. Ct. 839 (1947}, Justice Jackson described
some of the multifarious. factors relevant o the forum
non conveniens determination:

nAn interest to be considered, and the
one likely to be most pressed, is the pri-
vate interest of the litigant. Important
considerations are the relative ease of
access to sources of proof; availability of
compulsory process for attendance of
unwilling, and the cost of obtaining at-
tendance of willing, witnesses; possibility
of view of premises, if view would be ap-
propriate to the action; and all other prac-
tical problems that make trial of a case
easy, expeditious and inexpensive. There
may also be questions as to the enforcibil-
ity /sic] of a judgment if one is obtained. .

"Factors of public interest also have
[a] place in applying the doctrine. Ad-
ministrative difficulties fallow for courts
when [**986] litigation is piled up in
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congested centers instead of being han-
dled at its origin. Jury duty is a burden
that ought not to be imposed upon the
people of a community which has no rela-
tion to the litigation. In cases which touch
the affairs of many persons, there is rea-
son for holding the trial in their view and
reach rather than in remote parts of the
country whete they can leam of it by re-
port only. There is a local interest in hav-
ing localized controversies decided at
home, There is an appropriateness, too, in
having the trial of a divetsity case in a fo-
. rum that is at home with the state law that
must govern the case, rather than baving a
{*449] court in some other forum untan-
gle problems in conflict of laws, and in
law foreign to itself." Jd, at 508-509.*

[***LEdHRSB] [SB)

2 Gilbert held that it was permissible to dis-
miss an action brought in a District Court in New
York by a Virginia plaintiff against a defendant
doing business in Virginia for a fire that oceurred
in Virginia, Such a dismissal would be improper
today because of the federal venue transfer sta-
tute, 28 U.S.C. § 1404(a): "For the convenience
of parties and witnesses, in the interest of justice,
a district court may transfer any civil action to
any other district or division where it might have

been brought." By this statute, "districi courts '

were given more discretion to transfer . . ., than
they had to dismiss on grounds of forum non
-conveniens.” Piper Aircraft Co. v. Reyno, 454
US. 235, 253, 70 L. Ed. 2d 419, 102 5. Ct, 252
(1981). As a consequence, the federal doctrine of
Jforum non conveniens has continuing application
only in cases where the altemative forum is
abroad.

Although the origins of the docfrine in. An-
glo-American law are murky, most authorities agree that
Jorum non conveniens had its earliest expression not in
admiralty but in Scottish estate cases. See AMacmaster v.

. Macmaster, 11 Sess, Cas, 685, 687 (No. 280) (2d Div.

Scot.) (1833); McMorine v. Cowie, 7 Sess. Cas. (2d ser.)
270, 272 (No. 48) (1st Div. Scol,) (1845); La Societe du
Gaz de Paris v. La Societe Anonyme de Navigation "Les
Armateurs Francais," [1926] Sess. Cas. (H. L) 13
(1925). See generally Speck, Forum Non Conveniens
and Choice of Law in Admiralty: Time for an Overhaul,
18 1. Mar. L. & Com, 185, 187 (1987); Barrett, The
Doctrine of Forum Non Conveniens, 35 Calif. L. Rev.
380, 386-387 (1947); Braucher, The Inconvenient Feder-

al Forum, 60 Harv. L. Rev. 908, 909 (1947); but see
Dainow, The Inappropriate Forum, [***295] 29 lll. L.
Rev. 867, 881, n.58 (1935) (doctrine in Scotland was
"borrowed" from elsewhere before middle of 19th cen-

tury). .

Even within the United States alone, there is no ba-
sis for regarding forum non conveniens as a doctrine that
originated in admiralty. To be sure, within federal courts
it may have been given its earliest and most frequent
expression in admiralty cases. See The Maggie Ham-
mond, 76 U.S. 435, 9 Wall, 435, 457, 19 L. Ed 772
(1870); The Belgenland, 114 U.S. 355, 365-366, 29 L.
Ed, 152, 5 S. C1 860 (1885). {*450] But the doctrine's
application has not been unique to admiralty, When the
Court held, in Gilbert, supra, that forum non conveniens
applied to all federal diversity cases, Justice Black's dis-
sent argned that the doctrine had been applied in mari-
time cases "for reasons peculiar to the special problems
of admiralty." /d., at 573. The Court disagreed, reciting a
long history of valid application of the doctrine by state
courts, both at law and in equity. Jd, at 504-505, and
n.4. It observed that the problem of plaintiffs' misusing
venue to the inconvenience of defendants "is a very old
one affecting the administration of the courts as well as
the rights of litigants, and both in England and in this
couniry the common law worked out techniques and cri-
teria for dealing with it." /d, at 507. Our most recent
opinion dealing with forum non conveniens, Piper Air-
crafi Co. v. Reyno, 454 U.S. 235, 70 L. Ed, 2d 419, 102
S. Ct. 252 (1981), recognized that the' doetrine “origi-
nated in Scotland, and became part of the common law
of many States," ld.,, ar 248, n, 13 (citation omitted), and
treated the forum rnon conveniens analysis of Canada
Malting Co, v. Paterson S, S., Ltd.,, 285 U.S. 413, 76 L.
Ed 837, 352 S. Ct 413 (1932), an admiralty case, as
binding precedent in the nonadmiralty context.

[**987] [***LEdJHRIC] [IClin sum, the doctrine
of forum non conveniens neithér originated in admiralty
nor has exclusive application there. To the contrary, it is
and has Jong been a doctrine of general application. Lou-
isiana's refusal to apply forum non conveniens does not,
therefore, work "material prejudice to [a] characteristic
feature of the general maritime law." Southern Pacific
Co. v. Jensen, 244 U.S. at 2}6.

B

Petitioner correctly points out that the decision here
under review praduces disuniformity. As the Fifth Cir-
cuit noted in fkespentakis v. Thalassic S. S. Agency, 915
F.2d 176, 179 (1990), maritime defendants "have access
to a forum non conveniens defense in federal court that is
not presently recognized in Louisiana state courts.” We
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must therefore consider |*451] whether Louisiana's
rule "interferes with the proper harmony and uniformity"
of maritime law, Southern Pacific Co. v. Jensen, supra,
at 216.

in The Lottawarng, 88 U.S. 538,

[***LEdHR6] [6)2/ Wall. 558, 575, 22 L. Ed. 654
(1875), lustice Bradley, writing for the Court, said of the
Article NI provision extending federal judicial power "to
all Cases of admiralty and maritime Jurisdiction":

"One thing . . . is unquestionable; the
Constitution must have referred to a sys-
tem of Jaw- coextensive with, and operat-
ing uniformly in, the whole country. It
certainly could not have been the inten-
tion [***296] to place the rules and
Yimits of maritime law under the disposal
and regulation of the several States, as
that would have defeated the uniformity
.and. consistency at which the Constitution
aimed on all subjects of a commercial
character affecting.the intercourse of the
States with each other or with foreign
states.”

By reason of this principle, we disallowed in Jensen the
application of state workers' cotnpensation statutes to
injuries covered by the admiralty jurisdiction. Later, in
Knickerbocker Jee Co. v. Stewart, 253 US. 149,
163-164, 64 L. Ed. 834, 40 S. Ct. 438 (1920}, we held
that not even Congress itself could permit such applica-

tion and thereby sanction destruction of the constitution~
ally prescribed uniformity. We have also relied on the.
uniformity principle to hoid that a State may not require -

that a maritime contract be in writing where admiralty
law regards oral coniracts as valid, Kossick v. United
Fruit Co., 365 US. 73}, 6 L. Ed. 2d 56, 81 5. Ct. 886
(1961).

P+ LEdHR7} (7]The requirement of uniformity is

. not, however, absolute. As Jensen itself recognized: "It-

would be difficult, if not impossibie, to define with ex-
actness just how far the general maritime law may be
changed, modified, or affected by state legislation, That
this may be done to same extent cannot be denied." 244

.S, at 216. A later case describes to what breadth this

"some extent" extends:

{*452] "It is true that state law must
yield to the needs of a uniform federal
maritime law when this Court finds in-
roads on 2 harmonious system{,] but this
limitation still leaves the States a wide
scope. State-created liens are enforced in

admiralty. State remedies for wrongful
death and state statutes providing for the
survival of actions . . . have been upheld
when applied to maritime causes of ac-
tion. . . . State rules for the partition and
sale of ships, state laws governing the

. specific performance of arbitration
agreements, state laws regulating the ef-
fect of a breach of warranty under con-
tracts of maritime insurance - all these
laws and others have been- accepted as
rules of decision in admiralty cases, even,
at times, when they conflicted with a rule
of maritime law which did not require un-
iformity." Romero v. International Ter-
minal Operating Co.,, 358 US. 354,
373-374, 3 L. Ed. 2d 368, 79 8. C1. 468
(1959) (footnotes omitted).

[(***LEdHR1D] [ID]It would be idle to pretend that
the line separating permissible from impermissible
[#**297] state regulation is readily discernible in our
admiralty jurisprudence, or indeed is even entirely con-
sistent within our admiralty jurisprudence. Compare
Kossick, supra (state law cannot require provision of
maritime contract [**988] to be in writing), with wil-
burn Boat Co. v. Fireman's Fund Ins, Co., 348 U.S. 310,
99 L. Ed. 337, 75 S. Ct. 368 (1955) (state Jaw can deter- -
mine effect of breach of warranty in marine insurance
palicy). * Happily, it is unmecessary to wregtle [*453]
with that difficulty today. Wherever the boundaries of
permissible state regulation may lie, they do not invali-
date state rejection of forum non conveniens, which is in
two respects quite dissimilar from any other matter that
our opinjons have held to be govemed by federal admi-
ralty law: it is procedural rather than substantive, and it is
most unlikely to produce yniform results.

3 Whatever might be the unifying theme of this
aspect of our admiralty jurisprudence, it assuredly
is not what the dissent takes it to be, namely, the
principle that the States may not impair maritime
commerce, see post, at 463-464, 467. In Fire-
man's Fund, for example, we did not inquire
whether the breach-of-warranty rule Oklahoma
imposed would help or harm maritime commerce,
but simply whether the State had power to regu-
late the matter, The no-harm-to-commerce theme
that the dissent plays is of course familiar to the
ear — not from our admiralty repertoire, however,
but from our "negative Commerce Clause" juri-
sprudence, see Bendix Autolite Corp. v. Midwes-
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co Enterprises, Inc., 486 U.S. 888, &91, 100 L.
Ed. 2d 896, 108 S. Ct. 2218 (1988). No Com-
merce Clause challenge is presented in this case.

Similarly misdirected is the dissent's com-
plaint that Article 123 of the Louisiana Code of
Civil Procedure unfairly discriminates against
maritime defendants because it permits applica-
tion of forum. non convemiens in nonmaritime
cases, see post, at 462-463. The only issue raised
and argued in this appeal, and the only issue we
decide, is whether state courts must apply the
federal rule of forum nor conveniens in maritime
actions, Whether they may accord discriminatory
treatment {o maritime actions by applying a state
Jorum non conveniens rule in all except maritime
cases is a question not remotely before us.

[***LEJHRIE] [IE] [***LEdHR8A] [8A]
[***LEdHR9| 91 [***LEdHRI10) [10]
[***LEAHRI11] {11]As to the former point: At botiom,
the doctrine of forum non conveniens is nothing more or
less than a supervening venue provision, permitting dis-
placement of the ardinary rules of venue when, in light
of certain conditions, the trial court thinks that jurisdic-
tion ought to be declined. But venue is a matter that goes
to process rather than substantive rights -~ determining
which among various competent courts will decide the
case. Uniformity of process (beyond the rudimentary
elements of procedural faimess) is assuredly not what the
law of admiralty seeks to achieve, since it is supposed to
apply in all the courts of the world. Just as state courts, in
deciding admiralty cases, are not bound by the venue
requirements set forth for federal courts in the United
States Code, so also they are not bound by the federal
cormmon-law venue rule (so to speak) of forum non con-
veniens. Because the dactrine is one of procedure rather
than substance, petitioner is wrong to claim support from
our decision in Pope & Talbot, Inc. v. -Hawn, 346 U.S.
406, 98 L. Ed. 143, 74 5. Cr. 202 (1953}, which held that
Pennsylvania courts must apply the admiralty [*454]
rule that contributory negligence is no bar to recovery.
The other case petitioner relies on, Garrett w

" Moore-McCormack Co., 317 US 239, 248-249, 87 L.

Ed, 239, 63 5. C1 246 (1942), held that the traditional
maritime ruale placing the burden of proving the validity
of a release upon the defendant pre-empts state law
placing the burden of proving invalidity upon the plain-
tiff. In earlier times, burden of proof was regarded as

“procedural" for choice-of-law purposes such as the one

before us here, see, e.g., Levy v. Steiger, 233 Mass. ‘600,
124 N.E. 477 (1919); Restalement of Conflict of Laws §
595 (1934). For many years, however, it has been viewed
as a matter of substance, see Cities Service Oil Co, v.
Dunlap, 308 US. 208, 212, 84 L. Ed. 196, 60 S. C1. 20!
(1939) — which is unquestionably the view that the Court

took in Garrert, stating that the right of the plaintiff to be
free of the burden of proof "inhered in his cause of ac-
tion," "was a part of the very substance of his claim and
cannot be considered a mere incident of a form of pro-
cedure." 377 U.S. at 249. Unlike burden of proof (which
is a sort of default rule of liability) and affirmative de-
fenses such as contributory negligence (which eliminate
liability), forum non conveniens does not bear upon the
[*%#%298] substantive right to recover, and is not a rule
upon which maritime actors rely in [¥*989] making
decisions about primary conduct - how to manage their
business and what precautions to take, *

[***LEdHRSB] [8B]

4 It is because forum non conveniens is not a
substantive right of the parties, but a procedural
rule of the forum, that the dissent is wrong to say
our decision will cause federal-court forum non
.conveniens determinations in admiralty cases to
be driven, henceforth, by state law — i.e., that the
federal court in a State with the Louisiana rule
may as well accept jurisdiction, since otherwise
the state court will. See post, at 468-469. That is
no more true of forum nown conveniens than it is
of venue, Under both doctrines, the object of the
dismissal is achieved whether or not the party can
then repair to a state court in the same location.
Federal courts will continue to invoke forum non
conveniens 1o decline jurisdiction in appropriate
cases, whether or not the State in which they sit
chooses to burden its judiciary with litigation
better handled elsewhere,

[*455] [***LEdHRIF] ([IF} |***LEJdHR12]
[12]But to tell the truth, forum non conveniens cannot
really be relied upen in making decisions about second-
ary conduct -- in deciding, for example, where to sue or
where one is subject to being sued. The discretionary
nature of the doctrine, combined with the multifarious-
ness of the factors relevant to its application, see the qu-
otation from Gilbert, supra, at 448-449, make uniformity

. and predictability of outcome almost impossible. “The

Jorum non conveniens determination,” we -have said, "“is
committed to the sound discretion of the trial court. It
may be reversed only when there has been a clear abuse
of discretion; where the court has considered all relevant
public and private interest factors, and where its balanc-
ing of these factors is reasonable, its decision deserves
substantial deference.” Piper Aircraft Co. v. Reyno, 454
U.S. at 257, We have emphasized that "'each case turns
on its facts™ and have repeatedly rejected the use of per
se rules in applying the doctrine, /d, at 249; Koster v.
(American) Lumbermens Mut. Casualty Co., 330 U.S. at

A
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527, In such a regime, one can rarely count on the fact
that jurisdiction will be declined. ’

Cc

[***LEJHR13]~ [13]What we have concluded from
our analysis of admiralty law in general is strongly con-
firmed by examination of federal legislation. While there
is an established and continuing tradition of federal
common lawmaking in admiralty, that law is to be de-
veloped, insofar as possible, to harmonize with the
- epactments of Congress in the field, Foremost among
those enactments in the field of maritime torts is the
Jones Act, 46 US.C. App. $ 688,

P LEAHRI4] [14] [++*LEdHR1S] (15]That legis-
lation, which establishes 2 uniform federal law that state
a5 well as federal courts must apply to the determination
of employer liability to seamen, Garrett, supra, af 244,
incorporates by reference ugll statutes of the United
States modifying or extending the common-law right or
. remedy in cases of personal injury io railway em-
ployees." 46 |#456} US.C. App. § 688(a). According-
1y, we have held that the Jones Act adopis "the entire
judicially developed doctrine of liability" under the Fed-
eral Employers' Liability Act (FELA), 35 Stat. 65, as
amended, 45 US.C. § 51 et seq. Kernan v. American
Dredging Co., 355 US. 426, 439, 2 L. Ed, 2d 382, 78 5.
C!. 394 (1958). More [***299] particularly, we have
held that the Jones Act adopts the syniformity require-
ment" of the FELA, requiring state couris to apply 8

* umiform federal law. Garrett, supra, at 244, And - 10

come to the point of this excursus - despite that unifor-
ity requirement we held in Missouri ex rel. Southern R.
Co. v. Mayfield, 340 US. 1, 5, 95 L Ed 3 718 Ct 1
(1950), that a state court presiding over an action pur-
suant to the FELA "should be freed to decide the availa-
bility of the principle of forum non conveniens in these
suits according to its own Jocal law.” We declared forum
non conveniens to be a matter of "local policy,” id., at 4,
a proposition well substantiated by the local nature of the
upublic factors” relevant to the forum non conveniens
determination. See Reyno, supra, 454 US. at [%%990]
- 241, and n.6 (quoting Gilbert, 330 U.S. ar 509).

[***LEJHRIG] [1G]We think it evident that the rule
which Mayjfield announced for the FELA applies as well
to the Jones Act, which in turn supposts the view that
maritime commerce in general does not require a uni-
form rule of forum non conveniens. Amicus Maritime

Law Association of the United States argues that

nwhether or not it is appropriate to analogize from FELA:

to the Jones Act, Mayfield cannot save the result below
pecause the Louisiana statute abolishes the forum non

conveniens—do time cases, not just those
arising under the Jones Act." Brief for Maritime Law

Association as Amicus Curiae 16. 1t is true énough that
the Mayfield rule does not operate ex proprio vigore
beyond the field of the FELA and (by incorporation) the
Jones Act. But harmonization of general admiralty law
with congressional enactments would have little meaning
if we were to hold that, though forum non conveniens is a
local matter for purposes of the Jones Act, it is neverthe-
less a matter of global concern requiring uniformity un-
der general [¥457] maritime law. That is especially so
in light.of our recognition in MeAllister v. Magnolia Pe-
troleum Co., 357 U.S. ot 224-225, that, for practical rea-
sons, a-seaman will almost always combine in a single
action claims for relief under the Jones Act and general
maritime Jaw. It would produce dissonance rathet than
harmony to hold that his claims for unseaworthiness and
maintenance and cure, but not his Jones Act claim, could

. be dismissed for forum now conveniens.

(***LEdHR1H] [1H] [***LEJHRSC] [BC]The
Jones Act's treatment of venue lends further support to
our conclusion. In Bainbridge v. Merchanis & Miners
Transp. Co., 287 U.S. 278, 280-281, 77 L. Ed. 302, 53 8.
Ct. 159 (1932}, we held that although 46 US.C. App. §
688(a) contains a venue provision, “venue [in Jones Act
cases brought in state court] should . . . [be] determined
by the trial court in accordance with the law of the state.”
The implication of that holding is that venue under the
Jones At is a matter of judicial housekeeping that has
been prescribed only for the federal courts. We noted
earlier that forum non conveniens is a sort of supervening
venue rule - and here again, what is true for venue under
the Jones Act should ordinarily be true under maritime
law in general. What we have prescribed for the federal
courts with regard to forum non conveniens is not appli-
cable to the States.

& %% .
[(***LEJHR16] [16)Amicus the Solicitor Gen-
eral [***300] has urged that we limit our holding, that
forum non conveniens is not part of the uniform law of
admiralty, to cases involving domestic entities. We think

it unnecessary to do that. Since the parties to this suit are
domestic entities it is quite impossible for our holding to

. be any broader.

The judgment of the Supreme Court of Louisiana is
Affirmed.

CONGUR BY: SOUTER, STEVENS (In Part)
o [:»
CONCUR : L1410
JUSTICE SOUTER; concurring.

1 join in the-6pinion of the Court because ] agree that
j ochaﬁgslthg characterization of a state rule as subs-
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OPINION BY: W. EUGENE DAVIS

OPINION

[*509] W. EUGENE DAVIS, Circuit Judge:

Defendant Global International Marine, Inc. appeals
the judgement of the district court denying its motion to
dismiss the action for maintenance and cure brought by
seaman Dilbert Ivan Calix-Chacon. The district court
refused to enforce the forum selestion clause in the
employment agreement between the parties on public
policy grounds. Because we conclude that the public
policy grounds relied on by the district court were
improper, we vacate and remand for further proceedings
to determine whether the forum selection clause is
enforceable tnder the guidelines established in Bremen
and its progeny. ! ‘ :

1 M/S Bremen v. Zapata Off-Shore Co., 407 U.S.
1,928 Ct. 1907, 32 L. Ed. 2d 513 (1972).

A

Honduran native Dilbert Ivan Calix-Chacon
("Calix") was hired by Global International  [**2]
Marine, Inc. ("Global"),’a U.S. corporation operating out
of Hourna, Louisiana, to work as a seaman on its ship, the
M/V SAMSON, Global used the Honduran crewing
agency Sitraimahe to hire Caliz. Calix,” who speaks
limited English, signed an employment conract which
was wrilten in English for 4 term beginning December
{9, 2005, and ending March 19, 2006. 2 The contract
contained a chaice of law clause providing that Honduran

D-00060.L5
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law would apply to the employment agreement, including
recovery or compensation for injury, death, or medical
expenses. It also included a lorum selection clause
providing that any claim arising out of the employment
agreement or for injury would be brought exclusively in a
court of competent jurisdiction in Handuras. Sitralmahr's
owner, Felipe Rodriguez, submitted an affidavit stating
that he explained the terms of the contract, including the
forum selection clause, to Calix.

2 This was his second employment engagement
with Global.

The M/V SAMSON is a U.S. fagged vessel that
ordinarily operates in the Carribean, At the time Calix
was hired, it was in dry dock in Louisiana undergoing
routine maintenance and inspections for United States
certification,

While doing (**3] maintenance aboard the
SAMSON on January 31, 2006, Calix experienced severe
stomach pain. He was diagnosed [*510f with an
inflamed gall bladder and his gall bladder was removed at
Terrebonne General Medical Center in  Houma,
Louisiana. Afler the pall bladder surgery doctors
determined that Calix had an enlarged heart
(cardiomegaly). His physician recommended an
imediate heart transplant.

B.

Although Global paid for Calix's gall bladder

surgery, i( refused to pay for his heart transplant. Calix
filed suit in district court seeking maintenance and cure
including the cost of a hearl transplant and ancillary care.
Global responded with a Motion to Dismiss under
Federal Rule of Civil Procedure 12(b)(3), asking the
courl to enforce the forum selection clause in the
employment contract. The district court held an expedited

hearing and denjed Global's motion, The court concluded

that the forum selection clause was unenforceable based
on the Supreme Court's decision in M/S Bremen v
Zapata Qff-Shore Co., 407 U.S. 1, 92 5. Ct. 1907, 32 L.
Ed 2d 513 (1972). The court concluded that the forum
selection clause was not enforceable under Bremen
because its enforcement would "conlravene a strong
public policy of the forum in which suit is [**4] brought,

whether declared by statute or by judicial decision," /d. ar

13,

The district court concluded that both the general

maritime law and the Shipowner's Liability (Sick and
Injured Seamen) Convention of 1936, an iniemalional
realy ratified by the United States, express a strong
public policy preventing the contractua! abridgment of
maintenance and cure liability. The court noted that the

" Convention codified the pre-existing federal common law

of American maintenance and cure as binding
international law for those who ratified it.

The district court then held an expedited trial on the
merits of Calix's claim for maintenance and cure. The
district court found that Calix's medical condition arose
in the service of the vessel and that Global was obligated
to provide cure to Calix. The court's judgment ordered
Glabal to pay for all necessary past and future care as
recommended by Calix's physician, including the
immediate (ransfer of Calix to an accredited heart
wansplantation facility to await an available hean for a
transplant. Counsel advised the court at oral argument
that while this appeal was pending, Calix underwent a
successful heart transplant operation. He is currently
[**5] receiving followup care including round-the-clock
nurses, and anti-rejection medication.

The district court issued a Rule J4(b) certificate to
allow an immediats appeal. Global appeals.

"[T}he enforcement of a forum selection clause is an
issue of law, and we review the district court's
conclusions of law de novo." MacPhail v. Oceaneering
nt'l, Inc., 302 F.3d 274, 278 (5th Cir. 2002}, We also
review de movo a district court's determination that a
cantract clause is unenforceable based on public policy
grounds. [d. Because (his is a case in admiralty, federal
law governs whether the forum selection clause in Calix's
employment contract with Global is enforceable.
Carnival Cruise Lines, Inc, v, Shute, 499 U.S. 585, 590,
[11S.Ct. 1522, 113 L. Ed. 2d 622 (1991). 7

3 Any discussion by Calix of Louisiana law,
particularly La. R.S. 23:9214(2), is irvelevant lo
this case,

SEIRTINIEN

fn analyzing the enforceability of the forum selection
clause in Calix's employment cootract we begin with the
Supreme Court's decision in AM/S Bremen v. Zapala
Off-Shore Co.. 407 U.S. 1, 92 S. C1. 1907, 32 L. Ed. 2d
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‘5§13 (1972). In Bremen a tugboal owner (a German
corporalion) entered into a contract with Zapaia (a Texas
corpotation) to tow Zapala's oil rig from Louisiana to
haly. The [**6} contract provided that “{ajny dispute
arising [out of the contract] must be treated before the
London Court of Justice." /d. at 2.

While the tug and tow were in the Gulf of Mexico
they encountered a stotm which resulted in damage to the

tig which was then brought to Florida. Zapata later filed -

sui(pgainst the German company in admiralty in federal
court in Tampa seeking damages for pegligent towage
and breach of contract. The German company sought to
enforce the forum selection clause aand challenged the
jutisdiction of the U.S. court asking the court to dismiss
the suit based on lack of jurisdiction or forum non
conveniens.

. The district court held the contract's forum selection

. clause unenforceable and this court affirmed. The
. Supreme Court reversed and held that in maritime actions

forum selection clauses are to be enforced unless the
forurn selection clause is fundamentally unfair and
therefore unreasonable. The court established four bases
for concluding that a forum selection clause is
unreasonable:

(1) the “incorporation of the forum
selection clause into the agreemenl was
the product of fraud or overreaching; (2)
the party seeking to ‘escape enforcement
will for all practical purposes [**7} be
deprived of his day in court” because of
the grave inconvenience or uafairess of
the selected forum; (3) the fundamental
unfairness of the chosen law will deprive
the plaintiff of a remedy; or )
enforcement of the forum selection clause
would contravene a strong public policy of
the forum state.

Haynsworth v. Corporation, 121 F.3d 956, 963 (5th Cir.
1997), citing Carnival Cruise Lines, 499 U.S. 385, 593,
1118 Ct 1522, 113 L Ed 2d 622 (1991), and Bremen,
407 U.S ar 12-13.

The Supresme Court next addressed the enforceability

" of forum selection clauses in Carnival Cruise Lines v

Shute, 499 U.S. 585, 111 S. Ct. 1522, 113 L. Ed. 2d 622
(1991). In this case Russell and Eulala Shute purchased

cruise tickets through a Washington lravel agency fora?
day Carnival Cruise Lines cruise. The agent forwarded
the Shutes' payment to Camival's headquarters and
Carnival sent the Shutes their tickets. The forum selection
clause was on the back of the tickets and required that'all
suits relating to the cruise be litigated in Florida. The
Shutes. boarded the ship destined for Puerto Vallarta,
Mexico in Los Angeles. While in international waters oft
Mexico, Eulala Shute was injured when she slipped on a
deck mat during a guided tour of the ship's galley. The
Shutes [**8} sued in’ federal court in the State of
Washington. The district courl granted Camival's motion
to dismiss for tack of personal jurisdiction due to
insufficient contacts with the State of Washington. The
Ninth Circuit reversed. In addition to the personal
jurisdiction question the Ninth Circuit also concluded that
because the forum selection clause "was not freely

- bargained for" it was invalid.

The Supreme Court reversed and held (hat the clause
in question was enforceable though ot the product of
bargaining, because it was unreasonable to assume that a
cruise line would negotiate with a passenger over a
provision in a passage contract. The court followed the
Brermen analysis [*512} and held that, as general rule,
forum selection clauses in cruise ship passage contract
tickets are valid and should be enforced unless
enforcement is shown lo be unireasonable. The court
declined to deny enforcement against a routine consumer
eruige ticket holder based on the passenger's argument
that the provisions incorporated in the printed ticket were
not negotiated agreements between patties of cqual
bargaining power. Rather the court gave broad approval
of Forum selection clauses despite the lack of equal [**9}
bargaining position and the fact that the provision was
not negotialed.

The case which is most factually analogous to
today's case is a decision by this court in Marinechance
Shipping, Lid. v. Sebastian, 143 F.3d4 216 (Sth Cir. 1998).
[n thal case, we applied the Bremen/Shute analysis to a
forum selection. clause included in a seaman's
employment contract. In Marinechance, (wo seama,
both citizens of the Philippines were injured in an
acciden« aboard the M/V ELLISPONTOS while in the
Mississippi River near Burnside, Louisiana. The seamen
were transported to a hospital in Baton Rouge, Louisiana
for treatment,

The M/V ELLISPONTOS was owned by
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Marinechance, 4 corporation with its principal place of
business in Nicosia, Cyprus. Marinechance sued in
federal district court secking a declaratory judgment that
any litigation arising from the accident must proceed if at
all in the courts of the Philippines under the faw of the
Phitippines. The district courl granted summary
declaratory judgment in favor of Marinechance and
enjoined the seamen from filing stit in the Louisiana
stale courts. '

The seamen were employed under 8 contract
approved by the Philippine Overseas: Employment
Admiunistration. The [**10} contract required that “any
disputes . . shall be referred for seltlement solely to the
exclusive jurisdiclion of the competent Courls or
Authorities, as the case may be, in the country of the
seaman's nationality where the contracl of employment
was signed and approved.” In holding that the forum
sefection clause was valid and enforceable Judge
Wisdormn, speaking for this court, stated:

In M/S Bremen v, Zapata Off-Shore, the
Supreme Court held that forum selection
clauses in  admirally cases are
presumptively valid and enforceable.
Forum selection clauses are important in
international cases such as the instant case
because there is - much uncertairity
regarding the resolution of disputes.
Ocean-going vessels travel through many
jurisdictions, and could become subject to
the laws of a particufar jurisdiction based
solely upon the forwitous event of an
accident. "The elimination of all such
uncertainties by agreeing in advance on a
forum acceptable to both parties is an
indispensable element in international
trade, commerce, and contracting.”" To
overcome the presuciption that the forum
selection clause is enforceable, the party
challenging the clause must make a
"strong showing" that the {**11] clause is
unreasonable. :

Jd. at 220. We concluded that:

The similarities between the present case
and Carnival Cruise Lincs are many. The
contracts o employment for seamen
aboard international vessels are routine:
the seaman individually do not have much

bargaining power. The selection of a
forum in advaonce reduces the vessel
owner's exposure to suils in forums alt
over the world. Furthermore, it informs the
seamen of where their causes of action can
be maintained.

Id ar 227,

We also rejected the seamen's argument that the
forum selection clause fu their contract did nol apply (o
their tort causes [*513] of action, We pointed out that
the action in Carnival Cruise Lines was a slip and fall
case on the deck of the vessel and that the Supreme Court
held that the forum selection clause was enforceable in
that case,

We found Justice Kennedy's views in his
concurrence  helpful on understanding the strong
presumption in favor of enforcement of forum selection
clauses, "Justice Kennedy summarized the strong
presumption in favor of the enforceability of forum
selection clauses as follows: ‘a valid forum selection
clause is given controlling weight in all but the most
exceptional cases.' Stewart Org., lnc. v. Ricoh Corp., 487
US 22, 108 5 Cu 2239, 10i L. Bd 2d 22 {**12§
(Kennedy, J., concurring)." Id. at 220, n. 16,

B.

With this background we now tum to the question
presented to the district court: whether this is an
exceplional case where the forum selection clause in the
seaman's employment contract should be considered so
unfair and unreasonable as to be unenforceable. The
district court found the clause to be unreasonable and
therefore unenforceable because enforcement would
contravene a strong public policy of the U.S. which
favors a seaiman's maintenance and cure remedy as
expressed in the Shipowner's Liability (Sick and [njured
Seaman) Convention of 1936.

The Shipowners' Liability Convention of 1936 (the

"Convention") is an intemational treaty ratified by the

United States Senate in 1938. Article 2 of the Canvention
declares that "[tJhe shipowner shall be liabie in respect of
(a) sickness and injury occurring between the date
specified in the articles of agreement for reporting for
dity and the termination of the engagement.” Article 1(1)
of the Convention declares that it applies to "ull persons
employed on board any vessel, ather than a ship of war.

B i“:‘ .
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registered in a ferritory for which this Convention is in
force and ordinarily engaged in maritime 1*r13)
navigation.”

The Supreme Count, however, has made it clear that
the Convention restates the rule as it exists under the
General Maritime Law. By signing on to the Convention
there was no intent to change existing law. Rather,

ftlhe aim of the Convention "was not to
change materially American standards but
to equalize operaling costs by raising the
standards of ember nations to the
American level." Warren v. United States,
340 U.S. 523, 527,71 8. Ct. 432,95 L. Ed.
503 (1951). Thus Art. 4, P L, is
declaratory of 2 longstanding tradition
respecting the ‘scope of -the shipowner's
duty  to~ furnish -injured - seamen
maintenance and cure, Farrell v. United
States, [336 U.S. 511] at 518, 69 8. Ct.
707, 93 L. Ed, 850.

Vella v. Ford Motor Co., 42] US 1, 9568 Cu 1381,
1384, 43 L. Ed. 2d 682 (] 975).

This policy statement regarding the shipowner's duty

* to furnish injured seaman maintenance and cure did not

bar this court from deciding in Marinechance that a
forum selection clause is valid and enforceable against all
of the claims raised by the jnjured seamein. The record in
Matinechance reflects that the seamen in that case had
requested maintenance aand cure. Their briefs made it
clear that they asserted claims under the General
Maritime Law, the source of their maintenance and cure
action, |**14| as well as damage claims under the Jones
Act.

The district court has in effect held that the
Counvention prohibits a federal district court from
refusing o entertain maintenance and cure claimns
brought by foreign seamen in a United States court.
Based on our decision in Mirinechance, that is clearly not
the law. Also, in In re McClelland Engineers, Inc.,
foreign seamen were injured in foreign waters and
brought suit [¥514] against American defendants in (he
Southern District of Texas. Regarding the district court's
conclusion that the Convention precluded a court from
choosing forcign law when it imposes a Jower standard of

care or relief than domestic Jaw and that "any foreign
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seaman injured on the high geas (as these may not have
been) is entitled to access to United States courts and
United States remedies, ‘apparently whether he is suing a
United States vessel or not. and to deny him that access is
to deny him ‘equality of treatment,’™ this court viewed the
ruling as “a candidly novel and clear departure from our
holdings and those of the Supreme Court" In re
McClelland Engineers, Inc., 742 F.2d 837, 839 (5th Cir.
1984), cert. denied, 469 U.S. 1228, 105 8. C1. 1228, 84 L.
Ed. 2d 366 (1983), overruled on other grounds by [**15]
In re Air Crash Disasier Near New Orleans, La., 821
F.2d 1147 (5th Cir. 1987).4

4 McClelland came to this courton a petition for
Writ of Mandamas directing the district court (0
vacate its order denying forum non conveniens
motion and dismiss the actions or cerlify its order
for interlocutory review. Although no forum
selection clause was at issue in that case, the
opinion makes clear that the district court’s
reliance on the Convention as 2 basis for a blanket
bar against forcing seamen to raise their claims
outside the United States' court system wag
unsuppottable.

Thus we conclude’ that the district court -erred in
relying on the Convenlion as representing a strong public
policy in favor of the maintenance and cure remedy that
‘rcnders a forum selection clause unenforceable. We
therefore vacate the district court's judgment finding the
forum selection clause unreasonable on this basis and
remand this casc to the district court ' for further

. ptoceedings an this issue. On remand, the burden of

establishing unreasonableness is on Calix, the pasty
secking to set aside the provision. Brenren, 407 US. al
15, On remand the district court should make factual
findings so it can apply the Bremen {**16] factors and
determine whether “(1) the incorporation of the forum
selection clause inlo the agreement was the product of
fraud or overreaching; (2) [Calix] 'will for all practical
purposes be deprived of his day in court because of the
grave inconvenience of unfairness of the selected forum;
(3) the fundamental unfairmess of the chasen law will
deprive {him] of a remedy; or (4) enforcement of the
forum selection clause would contravene a strong public
policy of the forum state.” Haynsworth, 121 F.3d at 963.

At oral argument, Calix's counsel focused on the
third Bremen factor - “the fundamental unfairness of the
chosen law will deprive the plaintift of 2 remedy." Calix

D-00060.1 4
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493 F.3d 507, *514; 2007 U.S. App. LEXIS 17239, **16:
26 LE.R. Cas. (BNA) 545; 2007 AMC 1852

argued that Honduran law would not provide sufficient
funds to permil him (o maintain his anti-rejection drug
regime necessary to sustain. life following his heart
wransplant. Calix argued that unless he can recover
medical expenses sulficient to prevent rejection of his
new heart, it will fail and he will in effect be deprived of
a remedy.

On the assumption that Calix will present a sirilar
argument to the districl court it will be necessary for the
district court to determine what remedy is available to

Calix under [**17] Honduran law and whether such

recovery will be likely adequate for Calix to avoid his
body's rejection of the transplanted heart, The available
medical care in Honduras may alse be relevant in this
context. The district court should make factual findings
on these and other issues presented by the parties related
to whether plaintiff will for all practical purposes be

~ deprived of his day in court or be deprived of a rémedy if

the court enforces the forum selection clause.

[*515] In applying the facts to he Bremen
exceptions, we do not mean ta suggest Calix is entitled to
medical care that could be considered standard in the
United States, ln a forum noo conveniens context, the
Supreme Courl has stated that a dismissal "may be
granted even though the law applicable in the alternative
forum is less favorable to the plaintiffs chance of

" recovery." Piper Aircrafi Co. v. Reyno, 454 U.S. 233,

250, 102 S, Ct. 252, 70 L. Ed. 2d 419 (1981). 3 As the
court stated in Canival Cruise Lines v. Shute, we will
declare forum selectidn clauses unenforceable only when
the remedies available in the chosen forum are so
inadequate that enforcement would be fundamentally
unfair, Shute, 499 U.S. 585, 595, 111 S. Ct. 1522, 113 L.
Ed. 2d 622. See also Piper Aircraft, 454 US. at 254
{**18] (An unfavorable change in law is a relevant
consideration in a forum non conveniens inquiry "if the
remedy provided by the alternative forum is so clearly
inadequate or unsatisfactory that it is no remedy at afl.")

5 A forum selection clause is a contractual
waiver of the right to seek transfer or dismissal
based on the parties own inconvenience,
Northwestern Nat'l Ins. Co. v. Donovan, $16 F.24
372, 378 (7th Cir. 1990). Where the pacties have
agreed on a forum, as in this case, the factors
relevant in @ lorum non conveniens analysis
would seem Lo apply with even greater force in
favor of the chosen forunt

~ Concemning Calix's physical limitations, Camival
Cruise Lines did not accept the Court of Appeal's
Jjustification that a choice of forum clause should not be
enforced because the plaintiffs are physically and
financially incapable of pursuing litigation in the forum
chosen in the choice of forum clause when the district
courl made no factual findings on the issue. 499 U.S. af
594. And as the Second Circuil has held, with modem
conveniences of electronic filing and videoconferencing,
"fa] plaintiff may have his 'day in court' without ever
setting foot in a courtroom.” Effton v, Sun Line Cruises,
Inc., 67 F.3d 7, 11 (24 Cir. 1995). [**191 Thus, a
conclusion that Calix's legal remedy must be pursued in
Honduras does not necessarily mean that he physically
must travel to that jurisdiction, 6

6 It would, of course, be relevant to consider
whether Honduran law requires his physical
presence to pursue litigation. Repatriation is o
separate issue notl yet addressed. by the district
court.

CONCLUSION,

fior the reasons stated above, we VACATE the
judgment of the district court and REMAND this case to
the district court for further proceedings consistent with
this opinion. . i

.
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CIVIL PRACTICE & R EDIES

§ 71.022

ancillary letters testarnentary under Section 105, Texas

and prosecute the action.
1999, 76th Leg. ch.382,§ 2, ¢
ns 71.023 1o 71.030 reser¥

Added by Acts ff. May 29,

[Sectio

SUBCHAPTER C. DEATHYOR [NJURY CAUSED
4N OUT OF STATE

BY ACT OR OMISS

§ 71.031, Actor Omission Out of State
injury of a citizen of this

(2) An action for damages for the death or personal
be enforced in the courts

£ 4 foreign country may
default causing the death or

state, of the United States, or 0
of this state, although the wroy gful act, neglect, or
injury takes place in a foreigyl state or country, if

te or country oI of this state gives 2 right to

(1) a law of the foreign stal
for the death or injury;

maintain an action for Aamages
(2) the action is begun in this state within the time provided by the laws of

beginnjng the action; _
b of a foreign state OF country, the action is begun in this
state within the fime provided by the laws of the foreign state or country.in

which the wrongful act, neglect, or defanlt took place; and
(4) in the cgse of a citizen of a foréign country, the country has equal treaty
rights with the United States on behalf of its citizens.
.(b) Bxcept/as provided by Subsection (a), all matters peﬂéining to procedure
Jeution or maintenance of the action. in the courts of this state are

governed Py the law of this state.

(c) Th¢ court shall apply the
o facts of the case.

Acts 1485, 69th Leg., ch. 959,
ch. 474, § 3, off. May 29, 1997,
Acts 1997, 75th Leg ch. 424 to all parties joined in that action before that
: ) date, and as to other defendants groperly o

i plies o 2 civil action after the effective date who could not have heen
: after the effective date of this  joined i the action before the effective &
het, A civil action commenced before the offec.  because of theexistence of an injunction probit-

governed by the applica-  1IDE such joinder, and that law is conﬁnuqd in

ble law in effect immediately before that date as  effect for at purpose: :

. this state for
(3) for a reside;

rules of substantive law that are appropriate

§ 1, eff. Sept. 1, 1985. Amended by Acts 1997, 75th Leg.

»

SUBCHAPTER D. FORUM NON CONVENIENS

§ 71.051. "Forum Norxi Conveniens -
- ch. 204, § 3.09.

(a) Rc;pealed by Acts 2003, 78th Le.
1 motion of a party

(b) If a court of this state, on writte
f the parties 2

interest of justice apd: for the ‘convenience O claim or &
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stion prohib-
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action to

LIABILITY IN TORT ' § 71.051
Ch, 71

which this section applies would be more properly heard in a forum outside
this state, the court shall decline to exercise jurisdiction under the doctrine of
forum non conveniens and shall stay or dismiss the claim or action. In
determining whether to grant a motion to stay or dismiss an action under the

" doctrine of forum non conveniens, the court may consider whether:

(1) an alternate forum exists in which the claim or action may be tried;

(2) the alternate forum provides an adequate remedy;

(3) maintenance of the claim or action in the courts of this state would
work a substantial injustice to the moving party;

(4) the alternate forum, as a result of the submission of the parties or
otherwise, can exercise jurisdiction over all the defendants properly joined to
the plaintiff's claim; : ‘ e

(5) the balance of the private interests of the parties and the public interest
of the state predominate in favor of the claim or action being brought in an
alternate forum; and o,

(6) the stay or dismissal would not result in unreasonable duplication or
proliferation of litigation.

(c) The court may set terms and conditions for staying or dismissing a claim
or action under this section as the interests of justice may require, giving due
regard to the rights of the parties to the claim or action. If a moving party
violates a term or condition of a stay or dismissal, the court shall withdraw the
order staying or dismissing the claim or action and proceed as if the order had
never been jssued. Notwithstanding any other law, the court shall have
continuing jurisdiction for purposes of this subsection,

(d) A request for stay or dismissal under this section is timely if it is fited not
later than 180 days after the time required for filing a motion to transfer venue
of the claim or action. The court may rule on a motion filed under this section
only after a hearing with notice to all parties not less than 21 days before the
date specified for the hearing. The court shall afford all of the parties ample
opportunity to obtain discovery of information relevant to the motion prior to a
hearing on a motion under this section, The moving party shall have the
responsibility to request and obtain a hearing on such motion at a reasonable
time prior to commencement of the trial, and in no case shall the hearing be
beld less than 30 days prior to trial, ‘

(e) The court may niot stay or disrniss a plaintiff’s claim under Subsection (b)
if the plaintiff is a legal resident of this state. I an action invalves both
plaintiffs who are legal residents of this state and plaintiffs who are not, the
court may not stay or dismiss the action under Subsection (b) if the plaintiffs
who are legal residents of this state are properly joined in the action and the
action arose out of a single occurrence. The court shall dismiss a claim under
Subsection (b) if the court finds by a preponderance of the evidence that a party

* was joined solely for the purpose of obtaining or maintaining jurisdiction in this

state and the party’s claim would be more properly heard in a forum outside
this state,

(B A court may not stay or dismiss a claim or action pursuant to Subsection

¥

.
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CIVIL PRACTICE & RE

if a party opposing the motion under Subsection (b) alleges and makes 2
prima facie ‘showing that an act or omission that was 2 proximate oF

d in this state. The prima
e of the evidence and

producing cause of the injury or
be made by 2 preponderanc
s credible evidence in

facie showing need not

shall be deemed to be satisfied if the party produce
support of the pleading, which evidence need not be in admissible form and
may include affidavits, deposition testimony, discovery responses, or other
verified evidence.

(g) Any time limit est:
the request of any party
tends the specified politi-

(b) In this section: .
(1) “Legal resident’’ means an individual who in
cal subdivision to be his permanent residence and who intends to return to
the specified political subdivision despite teraporary residence elsewhere or ° ¢
despite temporary absences, without regard to the individual's country of ¥
citizenship or national origin. The texm does not include an individual who
adopts 2 residence in the specified political subdivision in bad faith for
purposes of avoiding the application of this section-
(2) “Plaintiff’ means a party seeking recovery of damages for personal
fnjury or wrongful death. In 2 cause of action in which 2 party seeks
recovery of damages for personal injury to or the wrongful d
person, “plaintiff” inchudes both that other person and the party seeking such
recovery. The texm “does not include a counterclaimant, cross-claimant, or
"who is assigned a cause O action for personal
vsonal representative in a

third-party plaintiff or a person
o accepts an appointment as a pe
f affecting in any Way the

injury, or wh
wrongful death actioth, in bad faith for purposes 0
application of this section.

(i) This section applies to actions for personal injury or wrongful death. This
section shall govern the courts of this state in determining issues under the
doctrine of forum nan conveniens in the actions to which it applies, notwitd-
standing Section 71.031(a) or any other law.

Added by Acts 1993, 73rd Leg. ch. 4,8 L, eff. Aug, 30, 1993 Amended by Acts 1995,
Dath Leg. ch. 567, 8 L eff Sept, 1, 1995; Acts 1997, 5t Leg., ch. 424, 8 1, o May,
78th Leg., ch. 204, §§ 3.04, 3.09, eff. Sept. 1, 2003, . .

]
29, 1997; Acts 2003,
75th Leg., ch. 424 transportation during & trip originating fromi)
provides: . . destined for a Jocation in this state; and ;3
ugection § of this Act appliesto: - : f;(2) a «i}vil acfti:lg cimme:ifed on or aﬁ::.&,kiﬁ _
" . s © effective date of tiS ct, other an an A,
]an(ul;r; 1?i‘1’39;c§‘(;2 i::ommenced on or after jocoribed. in Subdivision (1) of this sections” -
"(A) an action against & rallroad company ﬁect'ion Zofth:a 1993 Act pm"‘des; ﬁle;l’m; ;
¢ under the Foderal Employers’ Lia ility . This Act applies to & cause of action HEEE
or after September L, 993, i

995 amend

brought
Act (@5 U.8.C Section 51 et 54 the federal
Section 2 of the 1

Safety Ap%liancc Act (45 USC. Section 1 et
seq.), or the federal Boiler Inspection Act (45  videst .

U.5.C. Section 22 et seqr); oF “Ihis Act takes effect September 1t 199
"(B) an action in which it is alleged that the  applies only to a suit filed on or @ tha
personal injury or death was caused by a means A suit filed before the effective date R
of air transportation operated in this state or governed by the law applica le
accurred while traveling in oron 2 means of air mediately before the effective d

§ 71,051

ablished by this section may be extended by the court at

for good cause shown.

or

Section 4(a) of Acts 1997,

atory act PR
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2  relating to'venue in ciyil act::.ons inder.the, Jones Act, .. ﬁ-;".g.
3. " o»r BE Ir ENAC'I‘ED BY THE, LEGLSLATURE OF:THE' STATE'QF TEXAS- W
4 SECTION L. - Section '14.018,. Ciwil- Practice . anda. ‘Remedies
5" €ode, iz amended to, read as followss o SR IRIY L

6L+ . v Sec. 15.018:: FEDERAL t-mpm:mns* ,pm:;.;:g:x ACT. [AND-.JONES::
7 acm]. (a) ! This section: enly ‘applies' to suits brought: undey,_the.

8 federal Employers! Liability act (45 U.8.cC. sect:.on 51 et seqy) . [ex T

9 . Dot 461 oa-6883) .. - 0 ¢ .
10 ' (b) All suits brought wunder the ‘federal ..Employers":
11 LJ.abJ.l:Lty Act. [Mhe-;eaes-a,g@] shall be brought: . - . N
2.0 0 (1) in the county in which'all or. ‘3. gpbstant ial part of

13. the events or omigsiong giving ride to the clamm«occuxred- N .
4. .{2) ‘dn the co,unty where the idefendant's . pr1ncipal
157 office inthis State is located; ox . i - Paoe o

ls. . (3) .+dn the county. swhere the: plamt:.ff résided at_the
17, + time the cause .of action acerued. - D .

i8 SECTION 2. Subchaptes : B, chapter 15, civil Pract:.ce and’
19  Remedies Code, is amended by add;mq' Section 15.0181 to read ag
20 follows:

21 ' - v Sec. 15.018l. JONES aAcT, (al In this section:

22 - f1)  “coastal county” means. .
23 | . () a_ county-in a -coastal - area, as defined bv

24 Section 33.004, Natural Resources Code; ¢
-'_-__—__-"'L""""—'—-————-—-—._.l_.._
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{B) _a county having a United States Customs port
) through which watexborne freight is transported. .

1

2 .

3 (2) "coastal erosion" means the loss of land, marshes,
4 wetlands, beaches, ox othexr coagtal features because of the actions
5

e

7

«
»

of wind, waves, tidés, -gtorm surges; subsidence, or other forces.
vxr 4 i(3)AYEresdon: . respense project'™ mea’ns'. ‘an -action -

dintended to_address: o¥ -mitiqate.coastal erosion, including beach-.
. g .nourishment, sediment management .beneficia]s. use v of  dredged’

T gterial, ‘cxeation ey enhancement of: a,dune, wetlgﬂ, px.-parsh, and:

) 10:.¢ construction of a breakwater, bulkhead, gxoin,. jetty, or ‘cther: ‘
| X 1@5 11 .igtructure. ¢ p 3 : o broeee T
i(\ 12 4) “Gulf Coast 'state! :means Louigiana,:Missiseippi,-
hl 13 . plsBema, or ul?lorida. : Tey e t i’

14 ’ (5) t"Inland..waters". means the navigable waters

15, shoyewaxd of the navigational demaxrcation: lines dividing the high
16 geas from harbors, ‘rivers,: the Gulf -'Intmacogstal'v_gﬁalterwgy, and

17 - other-.inland.watexs of Texas, Louisiana; Mississippi, Alabama,
18 Mkansas, Tennessee, Missouri, Illineis, Kentucky, or Indiana or of:
19 . Plorida along the Gulf of Mexico 'shoxeline of Florida from the

20 Florida-Alabawa bordex down to and including the shoreline of Key
21 West, Florida. The term does not include the Great Lakes.

LU AR N AL T 1AL A A o e S e

22 (b) This section applies omly to suits brought under the
23 Jones Act (46 U.8.C. Section 688).

24 {¢) -Bxcept as provided by this section, a suit brought undex
2‘5, the Jones Act shall be brought: . -
26 - (1) in the county where ' the 'defendant's grinc:.ga.

27 office in this state is-located; ' . L }

D-00087
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‘the events or omissions’ g:.v:mg rise to the. claim occurredg ok
o .

»

1

2

3

47 time the calise of Action acciued. R
5

6

7

“73)' ih the county lihere the - Iaintmff resided at the-

FLAVHETE allor'd substaﬂtlal part of the evénts or ‘omissibns

ivin "r::.se to .the “eiaim occurred on’ the inland waters of this

. ‘g . “my W . ' . :
10 the events giv:.ng rise to the clatm occurredg oz =

11 {2) the county where the defendant's principé.l -

12 office in this state is located.
e Seass State 18 logated.

13 {e) If all or a substantial part of the events or omissions
14 giving rise to the claim oacurred an :i.nland waters outside this

15 state, ashore in a Gulf Coast state or during the course of an

1é er_asion responsge project im a Gulf Coast state, the suit shall be

17  brought:

18 ~f1) 3n the county where the defendant's principal

18 office in this state is located if the defendant's principal office
T e Sis oo T detendant's principal office

20  in this state is located in a coastal county;.

21 2) in Harris County ynless the plaintiff resided in

22 Galveston County at the time the cause of action agcrued;
23 (3) in Galveston County unless the plaintiff resided

24 in Baxris County at the time the cause of action accrued; or

25 {4) if the defendant does not have a principal office

26 this state Iocated in a coastal county, in the county where the
-—-———-———~_._.._..___________y

27 plaintiff resided at the time the cause of action accrued.

in the dounty in which all'ot a substantial art of

D-00088 -
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SECTION 3. 'J.‘he change in law made by this Act appl:.es only

to an action conmtenced on ox after the effective. date of this Act.

An action. commenced before the effective date’ of this Act is

governed by the 1a.w in effect immediately before the effe.ctive date
.,.of this Act“and that 1a.w is continueél in effect er that purpose.

SECTION 4 Thia Act takes effect immediately J.f it :eceives
a vote of twp"thirds .of all the. members elected to aach house, as

provided by Sect:.on 39, Artic],e III, Texas Constitution. If this
Act does not :ece:.ve the vote necessary for immediate effect, this

Act takes effect September 1, 2007. _ . " L

O—D.‘i;y.qﬂ_..ﬁ. .



JURISDICTION

NATIONAL LONG ARM JURISDICTION

The preamble to Fed. R, Civ. P. 4(k)(2) states. “[I]f the exercise of juﬂsdlctlon is cons:stent
with the Constitution and laws of the Umted States then service of summons i} ntigation mggg upon.
fegeral law upon a defendant is proper by takmg into consxderatxon the defendant s contacts with the
scveral states of the Umted States (em 'tiasns supphed) World Tanker Carriers ( Cotp v. MV Y4
MAWALAYA 99 F.3d7 17 (5ﬁl Cir. 1996) concluded that admxralty Jaw is “fcderal * and therefore
Rule 4(k)2) can be mvoked for the purpose of nat:onal Junsdlctxon. This dectsxon did not addzess
: anyposstble constxtutxonal mﬁrmmes with the rule’s apphcatlom Delgada v. Requesoﬂ Ltd., 364
F. 3d 642, 2004 (5% Cir. 2004) s an example of the plamttft' overloolnng a necessary allegatmn for
' the purpose of making the rule apphcable, the appellate stage was too late to correct the m:stake
There are some questions that undoubtedly wzll be the subject of ﬁxture lmgatton. Is 1t conshmtzonal

cednilc ulﬁ"t’J 7

foi 1gnore state boundaries i in evaluatmg a defendant minimal contacts in the context of “fair play”
m bnngmg a defendant mto federal conrt? Are the  parameters of nattonal junsdlctton tfie é%%fé as
those for evaluatmg a defendant’s contacts witha state in non-federal Iaw matters? In otn \'trords,
istherea national dcﬁmtton of’ mu:umum contacts for general and speclﬁc Junsdlcttcn as d1 cussed
in the Helicopteros decxsxon? It appears that the last i mqulry is bemg answered by the courts in the
affimmative in the event the uuttal inquiry is whetlter the action arose out of actwmes in the United
States (specific Junsdwtxon), the alternative would be general jurisdiction through the defendant’s
continuous and systemanc contacts with this county. Additional Fifih Cn'cmt decisions permitting
the consideration of natlonal contacts to be considered in- determining the general jurisdiction issue
are Quick Technologz‘es, Ine. v. The Sage Group’ PLC 313 F.3d 338 (5% Cir. 2002), and .System Pipe
& Supply, Inc. v. M/V VIKTOR KURNATOVSKEY 242F.3d 322,324 fn 5 (5™ Ciz. 2001).
Associated ﬂansport Line, Inc. v. Productos thosanitanos Proficol El Carmen, S.4.,197

F.3d 1070 (11" Cir. 1999) focused upon a spill of chemicals in Flonda waters while a Colombian

vessel was carrying the cargo from Colomb:a to Trinidad. The focus of the action was CERCLA on

the basis of the chemical being mislabeled. The plaintiffspent a significant sum in cleaning the spill
due to the mislabeling, i.e. the chemical was believed to be more toxic than it actually was. The
court analyzed Rule 4(k)(2) jurisdiction on the basis of specific and/or general jurisdiction. There

00000:1049080, 1:0650304
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was no specific jurisdiction due o no tort having taken place in this country; paren;hetically. this
conclusion is questionable since pollution accurred in the waters of Florida. On the issue of general
jurisdiction, the court noted the defendant’s nine sales of products directed to the United States
during a four-year period, and concluded that these acts did not meet the constitutional requirement
of sufficient contacts for the purpose of supporting general jurisdiction. Due process was not

satisfied. The Fifth Circuit furtherex plained the due process requirement for a Rule 4(k)(2) service

of process in Submersible Systems, Inc. v. Perforadora Central, S.A.,249 F.3d 413 (5™ Cir. 2001).

The court considered the issue in the context of the Fifth Amendment rather than the Fourteenth
Amendment. The opinion concluded that if the cause of action did not arise from events in this
country, the defendant’s contacts with the United States for Rule 4(k)(2) purposes must be the
“continuous and systematic” test (general jurisdiction). See also Glencore Grain v. Shivnath Rai

>

Harnarain, 284 F 3d 11 14 (9" Cir. 2002). The courtin Glencore Grain suggested that the presence
of dé%endant’s asset within the jurisdiction might satisfy the requirement. '
United States v. Swiss American Bank, Ltd,, 191 F.3d 30 (1* Cir. 1999) focused upon the
rule’s limitation on “any defendant who is not subject to the jurisdiction of the courts of general
jurisdiction of any state.” The issue is how willa plaintiff go about showing that a defendant is not
amenable to personaljurisdiction in any one state. The First Circuit’s opinion in this non-maritime
case offers a sensible answer iﬁ the form of a “special burden-shifting framework” (id. at 41) that

would work as follows:

The plaintiff ... must certify that, based on the information that is
readily available to the plaintiff and his counsel, (1) the defendant is
not subject to suit in the courts of general jurisdiction of any state.
[The] burden [then] shifts to the defendant to produce evidence
which, if credited, (2) would show that one or more specific states
exist in which it would be subject to suit ... [T]he plaintiff {then] has
three choices: he may move for a transfer [under 28 u.s.C.
§ 1404(a)} toa district (a) within that state, or (b) he may discontinue
his action (preliminarily, perhaps, to the initiation of a suit in the
courts of the identified state), or (¢) he may contest the defendant’s '
proffer. 1fthe plaintiffelects the last-mentioned course, the de fendant
will be deemed to have waived any claim that it is subject to personal
jurisdiction in the courts of general jurisdiction ofany state other than
the state or states which it has identified.... (Emphasis and
parenthetical expressions added)

£0000.1049080.1:050304
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The Fifth Circuit adopted this test to determine that a jurisdiction with which the defendant did not
have sufficient contacts since the defendant had sufficient national contacts but insufficientactivities
in any state. Adams v. Unione Mediterranean Di Securata, 364 F .3({1‘646, 2004(5" Cir. 2004).

Service of process must be effected pursuant to Rule 4(e). or a provision within a U.S.
statute. Omni Capital International, Lid. v. Rudolf Wolff & Co.. 484 U.S. 97 (1987). There is no
federal common law on the subject related to the service of process. A decision underscoring this
point is United Rope Distributors v. Seatriumph Marine, 930 F.2d 532 (7th Cir. 1991), which holds
that personal jurisdiction may be created only by statute or federal rule with the force of a statute;
there is no federal common law rule on this subject in an admiralty center. Rule 4(e) of the Fed. R.
Civ. P. requires lock step applicat‘ion by the federal court of the forum state’s rules with respect to
jurisdiction in the event the state service procedure is selected for Rule 4(e)(1) purposes.'

There is a question with respect to the manner of effecting service of process in the event the
defendant’s activities in the forum state do not meet the requirement of that state’s Long Arm
Statute. An example is the Submersible Systems decision.’ The foreign defendant’s activities in
Mississippi did not call into play the Mississippi Long Arm Statute. In the event the d;afendant‘s
representative in the forum state was not “an agent authorized by appointment or by law to receive
service of process” (Rule 4(e)(2)), the plaintiff’s only alternative would be the provisions pursuant
to the Hague Convention (assuming that the country in which the defendant is located isa signatory

to the Convention) or another mechanism set forth in Rule 4(f).

: The court concluded at page 534 that the vessel owner had minimal contacts with this

country based upon “four previous voyages to sevendifferent U.S. ports in 1986-87
and was bound for a fifth encounter. at an eighth port when it sank.™”

: Submersible Systems. Inc. v. Perforadora Central, S.A4.. 249 F.3d 413 (3* Cir. 2001).
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